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BEFORE THE UNITED STATES ATOMIC ENERGY COMMISSION 
Docket No. 


In the Matter of 
PamapetHP1 Enecrric CoMPaNy 
License Application 
Peacn Borrom Aromic Power Sration 
Unirs No. 2 & 3 


9 
APPLICATION OF 


PHILADELPHIA ELECTRIC COMPANY 
FOR 


CONSTRUCTION PERMIT AND CLASS 104 LICENSE 


Pursuant to the Atomic Energy Act of 1954, as amended, 
and the Rules and Regulations thereunder, Philadelphia 
Electric Company (hereinafter referred to as “Applicant”’) 
hereby applies to the United States Atomic Energy Cém- 
mission for licenses for two Utilization Facilities to be 
located at Peach Bottom, York County, Pennsylvania. In 
support of this application, Applicant alleges and states as 
follows : 


1. The Utilization Facilities will be located at Applicant’s 
Peach Bottom Atomic Power Station, one Facility to be a 


part of a nuclear generating unit designated as Peach 
Bottom Atomic Power Station Unit No. 2 
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and the other Facility to be a part of a nuclear generating’ 
unit designated as Peach Bottom Atomic Power Station 


(11) 
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Unit No. 3. Each unit will have an approximate net elec- 
trical capacity of 1,065,000 kilowatts. 


Unit No. 2 will be owned by Applicant, Public Service 
Electric and Gas Company, Delmarva Power & Light Com- 
pany and Atlantic City Electric Company as tenants in 
common without right of partition and with the respective 
undivided interests of the owners as tenants in common 
and their respective capacity and energy entitlements in the 
output of the unit to be as follows: Applicant—40.14%, 
Public Service Electric and Gas Company—40.14%, Del- 
marva Power & Light Company—12.21% and Atlantic City 
Electric Company—7.51%. 


Unit No. 3 will be owned by Applicant. 


2. Applicant files this application on its own behalf and, 
as to Unit No. 2 also as the representative of Public Service 
Electric and Gas Company, Delmarva Power & Light Com- 
pany and Atlantic City Electric Company. 


3. The address of Applicant is 1000 Chestnut Street, 
Philadelphia, Pennsylvania 19105. 
The address of Public Service Electric and Gas Company 
is 80 Park Place, Newark, New Jersey 07101. 
The address of Delmarva Power & Light Company is 
600 Market Street, Wilmington, Delaware 19899. 
ll 


The address of Atlantic City Electric Company is 1600 
Pacific Avenue, Atlantic City, New Jersey 08401. 


4. Applicant is a corporation organized and existing 
under the laws of the Commonwealth of Pennsylvania, and 
having its principal place of business in Philadelphia, 
Pennsylvania. 


Public Service Electric and Gas Company is a corpora- 
tion organized and existing under the laws of the State of 
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New Jersey, and having its principal place of business in 
Newark, New Jersey. 


Delmarva Power & Light Company is a corporation or- 
ganized and existing under the laws of the State of Del- 
aware, and having its principal place of business in Wil- 
mington, Delaware. 


Atlantic City Electric Company is a corporation organ- 
ized and existing under the laws of the State of New 
Jersey, and having its principal place of business in Atlan- 
tic City, New Jersey. 


None of the above named corporations is owned, con- 
trolled, or dominated by an alien, a foreign corporation, 
or a foreign government. 

5. Applicant is a public utility engaged in supplying 
electric service in the City of Philadelphia and five sur- 
rounding counties in southeastern Pennsylvania, gas serv- 
ice in the five surrounding counties, and steam heat service 


in the central Philadelphia business district and portions 
of West Chester, Pennsylvania. 
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Public Service Electric and Gas Company is a public 
utility engaged in supplying electric and gas service in the 
State of New Jersey within an area extending from the 
Hudson River opposite New York City to the Delaware 
River at Trenton and thence to Camden, New Jersey. 


Delmarva Power & Light Company is @ public utility 
which, with two subsidiaries, is engaged in supplying elec- 
trie service in substantially all of Delaware and most of 
the eastern shore portions of Maryland and Virginia. Del- 
marva Power & Light Company also supplies gas service 
in Wilmington and surrounding areas. 


Atlantic City Electric Company is a public utility en- 
gaged in supplying electric service in the southern por- 
tion of New Jersey. 


(13) 
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6. The names and addresses of the Directors and Prin- 
cipal Officers of Applicant and of Public Service Electric 
and Gas Company, Delmarva Power & Light Company 
and Atlantic City Electric Company, all of which Directors 
and Principal Officers are citizens of the United States, are 
set forth in Exhibits A, B, C and D attached hereto and 
made a part hereof. 


7. The class of license applied for is Class 104 (including 
Construction Permit), pursuant to Section 104(b) of the 
Atomic Energy Act of 1954, as amended, authorizing the 
construction, acquisition, possession, use and operation of 
the Utilization Facilities, which will be used for the genera- 
tion of electric energy. The license period requested is 
forty years. 


13 


Applicant also applies for such source, by-product and 
special nuclear material licenses as may be necessary or 
appropriate for the construction, acquisition, possession, 
use and operation of the Facilities. 


8. Applicant, Public Service Electric and Gas Company, 
Delmarva Power & Light Company and Atlantic City Elec- 
tric Company intend to finance the construction and opera- 
tion of Unit No. 2 in the ordinary course of their business, 
and Applicant intends to finance the construction and opera- 
tion of Unit No. 3 in the ordinary course of its business. 
Units No. 2 and 3 are presently estimated to cost $130,000,- 
000 and $120,000,000, respectively, exclusive of fuel and 
transmission costs. 


Corporate authorizations by Applicant’s Board of Di- 
rectors with respect to Units No. 2 and 3and by the Boards 
of Directors of Public Service Electric and Gas Company, 
Delmarva Power & Light Company and Atlantic City Elec- 
tric Company with respect to Unit No. 2 are attached hereto 
as Exhibits BE, F, G, H and I and made a part hereof. 


(13) 
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Applicant, Public Service Electric and Gas Company, 
Delmarva Power & Light Company and Atlantic City Elec- 
tric Company are financially qualified to engage in the 
proposed activities as shown by their respective latest 
Annual Reports attached hereto as Exhibits J, K, L and 
M and made a part hereof. 
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9. Applicant will design, construct and operate both units, 
with General Electric Company furnishing the nuclear 
steam supply systems and turbine generators and Bechtel 
Corporation furnishing balance of plant design and con- 
struction services. 


Applicant, Public Service Electric and Gas Company, 
Delmarva Power & Light Company, Atlantic City Electric 
Company, Bechtel Corporation and General Electric Com- 
pany are technically qualified to engage in the proposed 
activities as shown by a summary of their respective tech- 


nical qualifications attached hereto as Exhibit N and made 
a part hereof. 


10. The technical information concerning the Facilities 
required by Section 50.34 of the Commission’s Rules and 
Regulations is contained in the two-volume ‘‘Preliminary 
Safety Analysis Report, Peach Bottom Atomic Power 
Station Units No. 2 and 3, Philadelphia Electric Company,”’ 
filed herewith and incorporated by reference herein. 


11. The earliest date for completion of construction of 
the Unit No. 2 Facility is June 1, 1970 and the latest date 
is October 1, 1970. 


The earliest date for completion of construction of the 
Unit No. 3 Facility is June 1, 1972 and the latest date is 
October 1, 1972. 

12. Applicant agrees that it will not permit any indi- 
vidual to have access to restricted data until the Civil Serv- 
ice Commission shall have made an 
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15 
| investigation and report to the Commission on the char- 
| acter, associations, and loyalty of such individual, and the 
Commission shall have determined that permitting such 
‘ person to have access to restricted data will not endanger 
the common defense and security. 


13. Communications with respect to this application 
should be sent to: 


Vincent P. McDevitt 

Vice President and General Counsel 
Philadelphia Electric Company 

1000 Chestnut Street 

Philadelphia, Pennsylvania 19105 


Respectfully submitted, 


Pamapetpaia Erecterc Company 


By /s/ R. F. Gruxeson 
President 


Dated: February 6, 1967 


(16) 
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Com™MonWEALTH or PENNSYLVANIA Ss 
County or PHILADELPHIA : 


R. F. Gilkeson, being first duly sworn, deposes and says: 


That he is President of Philadelphia Electric Company, 
the Applicant herein; that he has read the foregoing Appli- 
cation and knows the contents thereof, and that the state- 
ments and matters set forth therein are true and correct 
to the best of his knowledge, information and belief. 


/S/ RB. F. GiuKeson 
R. F. Gilkeson 
Subscribed and Sworn to 
before me this 6th day 
of February, 1967 
/S/ Jane T. Mossz0ok 
Notary Public 


My Commission Expires January 17, 1971 
(SzaL) 
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Exmorr A 


PHILADELPHIA ELECTRIC COMPANY 
DIRECTORS 
ADDRESS 


tustave G. Amsterdam Bankers Securities Corporation 
| 1315 Walnut Street 
Philadelphia, Pennsylvania 19107 


Beorge H. Brown, Jr. Girard Trust Bank 
Broad and Chesnut Streets 
Philadelphia, Pennsylvania 19101 


ohn|A. Diemand Tnsurance Company of North America 
1600 Arch Street 
Philadelphia, Pennsylvania 19101 


obert F. Gilkeson Philadelphia Electric Company 
1000 Chestnut Street 
Philadelphia, Pennsylvania 19105 


Villiam W. Hagerty Drexel Institute of Technology 
32nd and Chestnut Streets 
Philadelphia, Pennsylvania 19104 


Villiam G. Hamilton, Jr. Amercon Corporation 
13500 Philmont Avenue 
Philadelphia, Pennsylvania 19116 


Tasty Baking Company 
2801 Hunting Park Avenue 
Philadelphia, Pennsylvania 19129 


incent P. McDevitt Philadelphia Electric Company 
1000 Chestnut Street 
Philadelphia, Pennsylvania 19105 
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PHILADELPHIA ELECTRIC COMPANY 
DIRECTORS 
ADDEESS 
: R. George Rincliffe Philadelphia Electric Company 


1000 Chestnut Street 
Philadelphia, Pennsylvania 19105 


_ Philip T. Sharples Fidelity-Philadelphia Trust Building 
123 South Broad Street 
Philadelphia, Pennsylvania 19109 


| @. Stockton Strawbridge Strawbridge & Clothier 
801 Market Street 
Philadelphia, Pennsylvania 19105 
PHILADELPHIA ELECTRIC COMPANY 
PRINCIPAL OFFICERS 
TrirLe 


R. G. Rincliffe Chairman of the Board 1000 Chestnut Street 
Philadelphia, Pa. 1910¢ 


R. F. Gilkeson President 1000 Chestnut Street 
Philadelphia, Pa. 19105 


G. R. Conover Vice President 1000 Chestnut Street 
Philadelphia, Pa. 1910 


V. P. McDevitt Vice President 1000 Chestnut Street 
Philadelphia, Pa. 19106 


R. P. Liversidge Vice President 1000 Chestnut Street 
Philadelphia, Pa. 19105 


W. H. Jones Vice President 900 Sansom Street 
Philadelphia, Pa. 19105 


J. H. Long Vice President 1000 Chestnut Street 
Philadelphia, Pa. 1910: 


. W. Watson 


J. H. Harlow 


A. G. Mitchell 


J. L. Everett 


Y AVAILABLE 
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PHILADELPHIA ELECTRIC COMPANY 
PRINCIPAL OFFICERS 


TITLE 


Vice President 

Vice President 

Vice President 

Vice President 

Vice President 
Secretary 
Assistant Secretary 
Treasurer 


Assistant Treasurer 


1000 Chestnut Street 
Philadelphia, Pa. 19105 


1000 Chestnut Street 
Philadelphia, Pa. 19105 


1000 Chestnut Street 
Philadelphia, Pa. 19105 


1000 Chestnut Street 
Philadelphia, Pa. 19105 


211 South Broad Street 
Philadelphia, Pa. 19105 


1000 Chestnut Street 
Philadelphia, Pa. 19105 


1000 Chestnut Street 
Philadelphia, Pa. 19105 


1000 Chestnut Street 
Philadelphia, Pa. 19105 


1000 Chestnut Street 
Philadelphia, Pa. 19105 
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Exar B 
PUBLIC SERVICE ELECTRIC AND GAS COMPANY 
DIRECTORS 
ADDRESS 
' William H. Blake Public Service Electric and Gas Company 


80 Park Place 
Newark, New Jersey 07101 


C. Malcolm Davis Fidelity Union Trust Company 
765 Broad Street 
Newark, New Jersey 07101 


Dr. Jess H. Davis Stevens Institute of Technology 
Hoboken, New Jersey 07030 


' Rdward R. Eberle Public Service Electric and Gas Company 
80 Park Place 
Newark, New Jersey 07101 


113 Astor Street 


' Charles W. Engelhard Engelhard Industries, Inc. 
Newark, New Jersey 07114 


Francis A. Keane 3 Oak Knoll Road 
Summit, New Jersey 07901 


' Donald B. Kipp Pitney, Hardin & Kipp 
570 Broad Street 
Newark, New Jersey 07102 


' Donald C. Luce 1061 Rahway Road 
Plainfield, New Jersey 07060 


Jack V. Richards Public Service Electric and Gas Company 
80 Park Place 
Newark, New Jersey 07101 
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PUBLIC SERVICE ELECTRIC AND GAS COMPANY 
DIRECTORS 
Name ADDRESS 


iJoseph D. Scheerer Newark Milk and Cream Company 
d Raymond Commerce Building 

11 Commerce Street 

Newark, New Jersey 07102 


Universal Controls, Inc. 
745 Fifth Avenue 
New York, New York 10022 


Public Service Electric and Gas Company 
80 Park Place 
Newark, New Jersey 07101 


First National Bank of New Jersey 
810 Broad Street 
Newark, New Jersey 07102 


Public Service Electric and Gas Company 
80 Park Place 
Newark, New Jersey 07101 


PRINCIPAL OFFICERS 
Tire ADDRESS 


(ne 


Watson F. Tait, Jr. Chairmanofthe 80 Park Place 
Board Newark, New Jersey 07101 


Edwin H. Snyder President 80 Park Place 
Newark, New Jersey 07101 


Edward R. Eberle Executive 80 Park Place 
| Vice President Newark, New Jersey 07101 


14 
22 


PUBLIC SERVICE ELECTRIC AND GAS COMPANY 
PRINCIPAL OFFICERS 
Name TITLE ADDRESS 


ee 


Robert A. Baker Vice President 80 Park Place 
Newark, New Jersey 07101 


William H. Blake Vice President 80 Park Place 
Newark, New Jersey 07101 


Herbert E. Cliff Vice President 80 Park Place 
Newark, New Jersey 07101 


Frank Freer, Jr. Vice President 80 Park Place 
Newark, New Jersey 07101 


Philip H. Hartung Vice President 80 Park Place 
Newark, New Jersey 07101 


Jack V. Richards Vice President 80 Park Place 
Newark, New Jersey 07101 } 


Stewart G.Stalnecker Vice President 80 Park Place 
and Treasurer Newark, New Jersey 07101 


Russell H. Williams Vice President 80 Park Place 
Newark, New Jersey 07101 


Malcolm Carrington, Jr. Secretary 80 Park Place 
Newark, New Jersey 07101 


John, Kerr, Jr. Assistant 80 Park Place 
Secretary Newark, New Jersey 07101 | 


Vincent J. Muller Assistant 80 Park Place 
Secretary Newark, New Jersey 07101 


Allen F. Beers Assistant 80 Park Place ; 
‘Treasurer Newark, New Jersey 07101 
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Edward F. Forus Assistant 80 Park Place 
Treasurer Newark, New Jersey 07101 


Wallace A. Maginn Assistant 80 Park Place 
Treasurer Newark, New Jersey 07101 
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Exmir C 
DELMARVA POWER & LIGHT COMPANY 
DIRECTORS 
i Name ADDRESS 


Charles A. Cary 2601 Montchanin Road 
Wilmington, Delaware 19807 


 H. W. Clift Delmarva Power & Light Company 
600 Market Street 


Wilmington, Delaware 19899 


| Stuart Cooper 1303 Delaware Avenue 
Wilmington, Delaware 19806 


A. T. Gardner Delmarva Power & Light Company 
600 Market Street 
Wilmington, Delaware 19899 


| John K. Garrigues 1102 Westover Road 


Wilmington, Delaware 19807 
§ Frank R. Grier 417 Kings Highway 
if Milford, Delaware 19963 


Avery W. Hall 110 N. Division Street 
Salisbury, Maryland 21801 


F. P. Hyer Delmarva Power & Light Company 
600 Market Street 
Wilmington, Delaware 19899 


George N. Nelson 703 Lincoln Avenue 
Delmar, Delaware 19940 
2 
John A. Perkins 75 Kentway 
Newark, Delaware 19940 


Adolph A. Rydgren 316 Waycross Road 
Woodbrook 
Wilmington, Delaware 19803 


A. T. Gardner 


H. W. Clift 

R. A. Grubb 

L. R. Leslie 

L. H. Mitchell 
iH. S. Mortimer 


E. R. Streed 


Name 
W. A. Hibbert 


‘J. W. Mackie, II 
L T. Burbage 


N. W. Wolfe 
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PRINCIPAL OFFICERS 


TITLE 


Chairman of the 
Board 


President 


Executive 
Vice President 


Vice President 
Vice President 
Vice President 
Vice President 


Vice President 
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Trrtz 


Secretary and 
Treasurer 


Assistant Secretary 
and Assistant 
Treasurer 

Assistant Secretary 
and Assistant 
Treasurer 

Assistant Secretary 


and Assistant 
Treasurer 


ADDRESS 


600 Market Street e 
Wilmington, Delaware 19899 


600 Market Street 
Wilmington, Delaware 19899 


600 Market Street 
Wilmington, Delaware 19899 


600 Market Street . 
Wilmington, Delaware 19899 


600 Market Street 
Wilmington, Delaware 19899 


600 Market Street 
Wilmington, Delaware 19899 ‘ 


600 Market Street 
Wilmington, Delaware 19899 


600 Market Street 
Wilmington, Delaware 19899 


« 


ADDEESS 


600 Market Street 
Wilmington, Delaware 19899 


600 Market Street . f 
Wilmington, Delaware 19899 


600 Market Street 
Wilmington, Delaware 19899 


600 Market Street 
Wilmington, Delaware 19899 * 
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Exmerr D 
ATLANTIC CITY ELECTRIC COMPANY 
DIRECTORS 
NAME ADDRESS 


1 


Robert K. Bell 801 Asbury Avenue 
Ocean City, New Jersey 08226 


Dr. Lester V. Chandler Princeton University 
Princeton, New Jersey 08540 


B. L. England ‘‘Farvue’’ 
Linwood, New Jersey 08221 


James P. Hayward Atlantic City Electric Company 
1600 Pacific Avenue 
Atlantic City, New Jersey 08401 


Franklin J. Leerburger 757 Third Avenue 
New York, New York 10017 


John Lloyd, Jr. Lloyd, Megargee, Steedle, 
Weinstein & Horn 
1421 Atlantic Avenue 
Atlantic City, New Jersey 08401 


Howard H. Melvin 200 North 12th Street 
Millville, New Jersey 08332 


Warren Somers, Jr. Atlantic City Lumber Company 
c/o 1413 Shore Road 
Northfield, New Jersey 19225 


Thomas K. Wilson, Jr. 121 EB. Edgewood Avenue 
Linwood, New Jersey 08221 
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ATLANTIC CITY ELECTRIC COMPANY 


Ure 


1 


James P. Hayward 


William S. Cowart, Jr. 


Robert W. Hogg 
John B. Taylor 
Anthony C. Vence 
David V. Boney 
Jesse S. Braddock 
Waldo E. Caven 
Edwin L. Gerber 
Frederick Lange 


Richard M. Wilson 


Tre 
Charles F. Morgan 


Virginia M. Risley 


Name 


President 

Sr. Vice President 
Sr. Vice President 
Sr. Vice President 
Vice President and 

Treasurer 

Vice President 
Vice President 
Vice President 
Vice President 
Vice President 


Vice President 


29 
Name 
Secretary and 


Assistant 
Treasurer 


Assistant 
Secretary 


PRINCIPAL OFFICERS 


ADDRESS 


1600 Pacific Avenue 
Atlantic City, N. J. 08401 


1600 Pacific Avenue 
Atlantic City, N. J. 08401 


_ 1600 Pacific Avenue 


Atlantic City, N. J. 08401 


1600 Pacific Avenue 
Atlantic City, N. J. 08401 


1600 Pacific Avenue 
Atlantic City, N. J. 08401 


1600 Pacific Avenue 
Atlantic City, N. J. 08401 


1600 Pacific Avenue 
Atlantic City, N. J. 08401 


1600 Pacific Avenue 
Atlantic City, N. J. 08401 


1600 Pacific Avenue 
Atlantic City, N. J. 08401 


1600 Pacific Avenue 
Atlantic City, N. J. 08401 


. 1600 Pacific Avenue 


Atlantic City, N. J. 08401 


ADDRESS 
1600 Pacific Avenue 


' Atlantic City, N. J. 08401 


1600 Pacific Avenue 
Atlantic City, N. J. 08401 
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Exurit BE 
PHILADELPHIA ELECTRIC COMPANY 
CERTIFIED COPY OF RESOLUTIONS 


I, V. J. Wats, Secretary of PHmaDELPHia Euecraic 
Company, a corporation duly organized and existing under 
the laws of the Commonwealth of Pennsylvania, Do Heresy 
Certiry that the following is a true and correct extract from 
the minutes of a meeting of the Board of Directors of said 
Company duly convened and held on the 18th day of Novem- 
ber, 1966, at which a quorum was present and acting 
throughout, and that the following resolutions were duly 
adopted ‘at said meeting and are in full force and effect: 


Rzsotvep, that this Company participate with Public 
Service Electric and Gas Company, Delmarva Power 
& Light Company and Atlantic City Electric ‘Company 
in the ownership of a nuclear generating plant, of the 
boiling water reactor type, having an approximate net 
capacity of 1,065,000 kilowatts, to be located at Peach 
Bottom, York County, Pennsylvania, to be known as 
Peach Bottom Atomic Power Station Unit No. 2 and 
to be designed, constructed and operated by the Com- 
pany on behalf of all the owners, with ownership of 
the unit to be vested in the Company and Public Serv- 
ice Electric and Gas Company, Delmarva Power & 
Light Company and Atlantic City Electric Company 
as tenants in common without right of partition, and 
with the respective undivided interests of the owners 
as tenants in common and their respective capacity 
and energy entitlements in the output of the unit to 
be as follows: Philadelphia Electric Company— 
40.14% ; Public Service Electric and Gas Company— 
40.14% ; Delmarva Power & Light Company—12.21% 
and Atlantic City Electric ‘Company—7.51%. 
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31 
Resotvep, that the proper officers of this Company 
be and they hereby are authorized to execute such 
agreements, instruments and documents and to take 
such other action as may be necessary or appropriate 
to accomplish the purposes of the foregoing resolu- 
tions. 


Wirness my hand and the seal of PaiaDELPHIA Exectric 
Company this 12th day of January, 1967. 


(SEAL) 


/3/ V. J. Watse 
Secretary 


$2 


Exursrr F 
PHILADELPHIA ELECTRIC COMPANY 
OERTIFIED COPY OF RESOLUTIONS 


I, V. J. Wats, Secretary of PHILADELPHIA Eecrric 
Company, @ corporation duly organized and existing under 
the laws of the Commonwealth of Pennsylvania, Do HEREBY 
Czgrtry that the following is a true and correct extract from 
the minutes of a meeting of the Board of Directors of said 
Company duly convened and held on the 19th day of Decem- 
ber, 1966, at which a quorum was present and acting 
throughout, and that the following resolutions were duly 
adopted at said meeting and are in full force and and 
effect : 


Resovep, that the proper officers of the Company 
be and they are hereby authorized to proceed with 
the design, construction, acquisition, ownership and 
operation of a nuclear generating unit of the boiling 
water reactor type to be located at the Company’s 


(34) 
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Peach Bottom Atomic Power Station, to be known as 
Peach Bottom Atomic Power Station Unit No. 3 and 
having an approximate net capacity of 1,065,000 kilo- 
watts. 


Resouvep, that the proper officers of this Company 
be and they hereby are authorized to execute such 
agreements, instruments and documents and to take 
such other action as may be necessary or appropriate 
to accomplish the purposes of the foregoing resolution. 


33 


‘Wrrxess my hand and the seal of PHILADELPHIA Execreic 
| Compeany this 10th day of January, 1967. 


(seat) 


/s/ V. J. Watse 
Secretary 


ee 


$4 
Exutsir G 


BOARD OF DIRECTORS 
December 20, 1966 


The Chairman of the Board of Directors referred to the 
action of the Board on October 19, 1965 authorizing the 
officers of the Company to continue joint studies with 
Philadelphia Electric Company relating to the possibility 
of the joint ownership of generating units in the service 
area of the Company south of Trenton and in the service 
area of Philadelphia Electric Company south of Phila- 
delphia. He stated that Philadelphia Electric Company 
proposes to construct a new nuclear generating plant of 
the boiling water reactor type to be located at the site of 
its existing high temperature, gas-cooled nuclear power 
plant at Peach Bottom, York County, Pennsylvania, to be 


(34) 
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known as Peach Bottom Atomic Power Station Unit No. 2, 
for operation in 1971. He further stated that the proposed 
Peach Bottom Atomic Power Station Unit No. 2 will have a 
net capacity of approximately 1,065,000 kilowatts and is 
estimated to cost approximately $130,000,000, plus fuel and 
transmission costs. He further stated that it is proposed 
that ownership of Peach Bottom Atomic Power Station 
Unit No. 2 be vested in the Company and Atlantic City 
Electric Company, Delmarva Power & Light Company and 
Philadelphia Electric Company as tenants in common with- 
out right of partition, but that Philadelphia Electric 
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Company will have the responsibility for the design, con- 
struction and operation of the unit on behalf of all the 
owners. He further stated that it is expected that the re- 
spective undivided interests of the owners as tenants in 
common, and their respective capacity and energy entitle- 
ments in the output of the unit, will be as follows: 


Interest ae Capacity 


an 
Company Energy Entitlement 


Atlantic City Electric Company 7.51% 
Delmarva Power & Light Company 12.21 
Philadelphia Electric Company 40.14 
Public Service Electric and Gas 

Company 40.14 


100.00% 


The Chairman stated that the management of the Com- 
pany recommended that the Company participate in the 
ownership of the proposed Peach Bottom Atomic Power 
Station Unit No. 2 on the basis which he had outlined. 


(36) 
23 


After discussion, upon motion duly made and seconded, 
the following resolutions were unanimously adopted: 


i Resotvep, that this Company participate in the ownership 
of Peach Bottom Atomic Power Station Unit No. 2 on the 
basis presented at this meeting and recommended by the 
management of this Company; and 


Forruer Rzsotvep, that the officers of this Company be 
and they hereby are authorized to take all action necessary 
or desirable (1) to accomplish such participation, (2) to 
effectuate any further qualification of this Company in 
Pennsylvania as a foreign corporation, and (3) to insure 
compliance by this 
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Company with all applicable statutes, rules, regulations 

| and orders relating to the foregoing; such action to include, 
but not limited to, the retention of such legal counsel in 
Pennsylvania as may be necessary or desirable, the execu- 
tion of such agreements, instruments and documents as 

| may be necessary or desirable to accomplish the foregoing, 
and the execution, filing and prosecution of such petitions, 
applications and similar instruments as may be necessary 
or desirable to comply with, or to obtain exemption from, 
any statute, rule, regulation, requirement or order relating 
to the foregoing. 


I hereby certify that the foregoing is a true copy 
of resolutions adopted by the Board of Directors of 
Public Service Electric and Gas Company at a meeting 
held on December 20, 1966. 


(SEAL) /3/ Joun Kerr, Jz. 
Assistant Secretary 
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$7 
Exuir H 


I, W. A. Husseet, Secretary of Delmarva Power & Light 
Company, Do Heresy ‘Certiry that a meeting of the Board 
of Directors of said Company duly held on the 23rd day 
of December 1966, at which a quorum was present, the 
following preamble and resolutions were unanimously 
adopted: 


The Chairman referred to the action of the Board 
on May 27, 1966, authorizing the officers of the Com- 
pany to arrange for the participation by this Com- 
pany with Public Service Electric and Gas Company, 
Philadelphia Electric Company, and Atlantie City 
Electric Company in two large nuclear fueled electric 
generating stations. He also referred to the action 
of the Board on November 22, 1966 in authorizing the 
Company to participate in the ownership of Burling- 
ton Nuclear Generating Station. He stated that it is 
presently proposed to construct the other nuclear gen- 
erating plant at the site of Philadelphia Electric Com- 
pany’s existing high temperature, gas cooled nuclear 
power plant at Peach Bottom, York County, Pennsyl- 
vania, to be known as Peach Bottom Atomic Power 
Station Unit No. 2. He indicated that the Peach Bot- 
tom plant will be planned for operation in 1971. He 
further stated that the proposed new Peach Bottom 
No. 2 Unit will have a net capacity of approximately 
1,065,000 kilowatts and will be of the boiling water 
reactor type, with a cost presently estimated to be 
$130,000,000, plus fuel and transmission costs. He 
further stated that it is proposed that ownership of 
Peach Bottom Atomic Power Station Unit No. 2 be 
vested in the Company and Philadelphia Electric Com- 
pany, Public Service Electric and Gas Company, and 
Atlantic City Electric Company as tenants in common 
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without right of partition and that Philadelphia Elec- 
tric Company will have the responsibility for the de- 
sign, construction and operation of the unit on behalf 
of all the owners as tenants in 


$8 


common. He further stated that it is expected that 
the respective undivided interests of the owners as 
tenants in common and their respective capacity and 
energy entitlements in the new Peach Bottom unit will 
be as follows: 


Philadelphia Electric Company 40.14% 
Public Service Electric 

and Gas Company 40.14% 
Delmarva Power & Light Company 12.21% 
Atlantic City Electric Company 7.51% 


The Chairman stated that the management of the 


Company recommended that the Company participate 
in the ownership of Peach Bottom Atomic Power Sta- 
tion Unit No. 2 on the basis which he had outlined. 


Whereupon, after discussion, on motion duly made, 
seconded and unanimously adopted, it was 


Resotvep, That this Company participate with Phil- 
adelphia Electric Company, Public Service Electric 
and Gas Company, and Atlantic City Electric Com- 
pany in the ownership of a nuclear generating plant, 
of the boiling water reactor type, having an approx- 
imate net capacity of 1,065,000 kilowatts, to be located 
at Peach Bottom, York County, Pennsylvania, to be 
known as Peach Bottom Atomic Power Station Unit 
No. 2 and to be designed, constructed and operated 
by Philadelphia Electric Company on behalf of all 
the owners, with ownership of the unit to be vested 
in the Company and Philadelphia Electric Company, 
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Public Service Electric and Gas Company, and Atlan- 
tie City Electric Company as tenants in common with- 
out right of partition and with the respective undivided 
interests of the owners as tenants in common and their 
respective capacity and energy entitlements in the 
output of the unit to be as follows: 

Philadelphia Electric Company 40.14% 

Public Service Electric 

and Gas Company 40.14% 
Delmarva Power & Light Company 12.21% 
Atlantic City Electric Company 7.51% 
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Forruer Resotvep, That the proper officers of this 
Company be and they hereby are authorized to ex- 
ecute such agreements, instruments and documents and 
to take such other action as may be necessary or ap- 
propriate to accomplish the purposes of the foregoing 


resolution. 


ey ee aD er 


Ix Wirxess WHEREOF, I have hereunto set my hand as 
Secretary of Delmarva Power & Light Company, and have 
caused the corporate seal of the said ‘Company to be here- 
unto affixed this 23rd day of December 1966. 


(Sea) 


/s/ W. A. HipsEnr 
W. A. Hibbert 
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40 
Exurirt I 


' I, C. F. Moray, Secretary of Arnantic Crry Exzcrsic 
‘Company, Do Heresy Czrtiry that attached hereto is a 
true excerpt from Minutes of Meeting of the Board of Di- 
‘ rectors of this Company duly called and held on the twenty- 
‘first day of December, 1966, at which meeting a quorum 
was present and voting throughout. 


Ly Wiryess Wuenreor, I have hereunto signed my name 
‘and affixed the seal of said Atlantic City Electric Com- 
' pany, this twenty-first day of December, 1966. 


(Szav) 


/s/ C. F. Morcan 
Secretary 
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EXOERPT FROM MINUTES OF MEETING OF 
BOARD OF DIRECTORS OF ATLANTIC CITY 
ELECTRIC COMPANY HELD DECEMBER 21, 1966 


* *. * * * 


Mr. Hayward referred to the action of the Board on 

" April 27, 1966, authorizing and directing the Officers of the 
' Company to enter into negotiations with Philadelphia Elec- 
tric Company, Public Service Electric & Gas ‘Company and 
Delmarva Power & Light Company, for the construction 
of new generating facilities. He stated that on November 
' 23, 1966 the Board approved this Company participating 
with the aforementioned companies in the construction of 

' the Burlington Nuclear Generating Station. He further 
stated that a second nuclear generating station is pro- 
posed for construction on a site located at Peach Bottom, 

‘ York County, Pennsylvania and that the Company has been 
' yequested to participate with the aforementioned com- 
' panies for the construction of this generating station to be 
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known as Peach Bottom Atomic Power Station Unit No. 
2. It is proposed that the Peach Bottom No. 2 Unit will 
have a net capacity of approximately 1,065,000 kilowatts 
and will be of the boiling water reactor type, with a cost 
presently estimated to be approximately $130,000,000, plus 
fuel and transmission costs. Mr. Hayward recommended 
that the Officers of this Company be authorized to take 
all action necessary or desirable to accomplish the fore- 
going. Following discussion, on motion made by Mr. 
Hayward, seconded by Mr. Somers, it was unanimously 


Resouvep that this Company participate with Del- 
marva Power & Light Company, Philadelphia Elec- 
trie Company and Public Service Electric & Gas Com- 
pany in the ownership of a nuclear generating plant, 
of the boiling water reactor type, having an approxi- 
mate net capacity of 1,065,000 kilowatts, to be located 
at Peach Bottom, York County, Pennsylvania, and to 
be known as Peach Bottom Atomic Station Unit No. 2, 
and to be designed, constructed and operated by the 
Philadelphia Electric Company, on behalf of all the 
owners, with the ownership of the Station to be vested 
in this Company, Delmarva Power & Light Company, 
Philadelphia Electric Company and Public Service 
Electric & Gas Company as tenants in common, without 
right of partition, and with the respective undivided 
interest in the output of the Station to be as follows: 
Philadelphia Electric Company—40.14% ; 
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Public Service Electric & Gas Company—40.14% ; 
Delmarva Power & Light Company—12.21% ; and the 
Atlantic City Electric Company—7.51%. 


Be Ir Furruer Resotvep that the proper Officers of 
this Company be and they hereby are authorized to 
execute such agreements, instruments and documents 
and to take such action as may be necessary or ap- 
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propriate (1) to accomplish the foregoing and (2) to 
insure compliance by this Company with all applicable 
statutes, rules, regulations and orders relating to the 
foregoing; such action to include, but not to be limited 
to, the making of an application to the Atomic Energy 
Commission for all licenses necessary for the construc- 
tion and operation of the Peach Bottom Atomic Sta- 
tion Unit No. 2, the execution of such agreements, in- 
struments and documents as may be necessary or de- 
sirable to accomplish the foregoing, and the execution, 
filing and prosecution of such petitions, applications 
and similar instruments as may be necessary or de- 
sirable to comply with, or to obtain exemption from, 
any statute, rule, regulation, requirement or order re- 
lating to the foregoing. 


170 
Exhibit N to License Application (Excerpts) 
[General Electric Company] 


Project 
Dresden 1 


Utility 


Commonwealth Edison 


Big Rock Point 
Humboldt Bay 
ESADA-VESR 
Oyster Creek 
Nine Mile Point 
Dresden 2 
Rocky Point 
Millstone 
Monticello 1 
Dresden 3 

Quad Cities 1 
Quad Cities 2 
Browns Ferry 1 
Browns Ferry 2 
Vermont Nuclear Unit 
Nuclear Unit 2 


Consumers Power Co. 

Pacific Gas & Electric Co. 

ESADA Group/GE 

Jersey Central Power 

Niagara Mohawk 

Commonwealth Edison 

Boston Edison 

Northeast Utilities 

Northern States Power Co. 
Commonwealth Edison , 
Commonwealth Ed./Iowa-Illinois 809,000 
Commonwealth Ed./Iowa-Illinois 809,000 
Tennessee Valley Authority 1,075,000 
Tennessee Valley Authority 1,075,000 
Vermont Yankee 540,000 
Niagara Mohawk 762,000 
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The following projects represent their work overseas: 


Project Country 


Projece ee 


Kahl 
JPDR 
Garigliano 


Tarapur i 
Dodewaarde Netherlands 
Tsuru: Japan 


Santa Maria de Garona Spain 
Fukushima Japan 
Muehleberg Switzerland 


171 


The above lists account for over 12 million kilowatts of 
nuclear power experience. The Nuclear Energy Division 
is made up of several operations. The largest facility, 
at San Jose, employs 2,000 people engaged in the design 
and manufacture of nuclear systems and nuclear fuel to 
be used with power plants in the utility industry. The 
fuel manufactured at San Jose comes to the facility in the 
form of enriched UFs gas. Conversion from UF to UOz 
and subsequent fabrication into finished fuel bundles is all 
done at the San Jose factory. 


The Nuclear Technology Department employs approx- 
imately 900 people at facilities in Pleasanton, California ; 
Cincinnati, Ohio; and Idaho Falls. Over 400 people are 
working in the Irradiation Processing Operation at Pleas- 
anton, and the Advanced Products Operation in Sunnyvale 
has over 200 people engaged in the fast reactor program. 
There are also a Fuel Recovery Operation in Santa Clara, 
a Neutron Device Department in Florida, and the Han- 
ford Atomic Products Department in Washington State. 


General Electric has had considerable experience in fuel 
fabrication at the San Jose Facility. Zircaloy-clad ura- 
nium dioxide fuel has emerged as the most economical 
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nuclear fuel for water reactors. Over 100,000 fuel seg- 
ments of this type have been in actual BWR operation, 
some as long as six years. This amounts to more than 
200 tons of fuel and over eight billion kilowatt-hours of... 
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Docker NUMBER 
Prop. & Urw. Fac. 50-277, 278 


UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 


Docket Nos. 50-277, 278 
In the Matter of 
PumapevPHia Euecrric Company 
(Peach Bottom Atomic Power Station Units No. 2 & 3) 


Notice of Hearing on Application for Provisional 
Construction Permits 


Pursuant to the Atomic Energy Act of 1954, as amended, 
(the Act) and the regulations in Title 10, Code of Federal 
Regulations, Part 50, ‘‘Licensing of Production and Uti- 
lization Facilities’, and Part 2, ‘‘Rules of Practice’’, 
notice is hereby given that a hearing will be held at 10:00 
a.m., local time on December 7, 1967, in the Delta-Cardiff 
Community Memorial Hall, Main Street, Delta, Pennsyl- 
vania, to consider the application filed under § 104 b. of 
the Act by Philadelphia Electric Company for provisional 
construction permits for two boiling water reactors each 
designed to operate at 3,295 megawatts (thermal) to be 
located at Peach Bottom, York County, Pennsylvania. 


The hearing will be conducted by the Atomic Safety and 
Licensing Board designated by the Atomic Energy Com- 
mission consisting of Dr. Lawrence R. Quarles, Charlottes- 
ville, Virginia; Dr. David B. Hall, Los Alamos, New 
Mexico; and Jack M. Campbell, Esgq., 
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Chairman, Sante Fe, New Mexico. Dr. Hugh C. Paxton, 
Los Alamos, New Mexico, has been designated as a tech- 
nically qualified alternate. 


A prehearing conference will be held by the Board at 
10:00 a.m., local time, on November 21, 1967, in the Delta- 
Cardiff Community Memorial Hall, Main Street, Delta, 
Pennsylvania, to consider the matters provided for con- 
sideration by $ 2.752 of 10 CFR Part 2 and Section II of 
Appendix ‘‘A’? to 10 CFR Part 2. 


The Director of Regulation proposes to make affirma- 
tive findings on Item Numbers 1-3 and a negative finding 
on Item 4 specified below as the basis for the issuance of 
provisional construction permits to the applicant substan- 
tially in the form proposed in Appendices ‘‘A’’ and ‘‘B”’ 
hereto. 


1. Whether in accordance with the provisions of 10 CFR 

§ 50.35(a) 

(a) The applicant has described the proposed design 
of the facilities, including, but not limited to, the 
principal architectural and engineering criteria 
for the design, 
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and has identified the major features or compo- 
nents incorporated therein for the protection of 
the health and safety of the public; 


Such further technical or design information as 
may be required to complete the safety analysis 
and which can reasonably be left for later con- 
sideration, will be supplied in the final safety 
analysis reports; 


Safety features or components, if any, which re- 
quire research and development have been de- 
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scribed by the applicant and the applicant has 
identified, and there will be conducted, a research 
and development program reasonably designed to 
resolve any safety questions associated with such 
features or components; and 


On the basis of the foregoing, there is reasonable 
assurance that (i) such safety questions will be 
satisfactorily resolved 


1343 


at or before the latest dates stated in the applica- 
tion for completion of construction of the pro- 
posed facilities and (ii) taking into considera- 
tion the site criteria contained in 10 CFR Part 
100. the proposed facilities can be constructed and 
operated at the proposed location without undue 
risk to the health and safety of the public; 


2. Whether the applicant is technically qualified to de- 


sign and construct the proposed facilities ; 


3. Whether the applicant is financially qualified to de- 
sign and construct the proposed facilities; and 


4. Whether the issuance of permits for the construction 
of the facilities will be inimical to the common de- 
fense and security or to the health and safety of the 
public. 


In the event that this proceeding is not a contested pro- 
ceeding, as defined by § 2.4 of the Commission’s ‘‘Rules of 
Practice”, 10 CFR Part 2, the Board will, without con- 
ducting a de novo evaluation of the application, consider 
the issues of 
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whether the application and the record of the proceeding 
contain sufficient information, and the review by the Com- 
mission’s regulatory staff has been adequate, to support 
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the findings proposed to be made and the provisional con- 
struction permits proposed to be issued by the Director of 
Regulation. 


In the event that this proceeding becomes a contested 
proceeding, the Board will consider and initially decide, as 
the issues in this proceeding, Item Numbers 1 through 4 
above as the basis for determining whether the provisional 
construction permits should be issued to the applicant. 


As they become available, the application, the report of 
the Commission’s Advisory Committee on Reactor Safe- 
guards (ACRS) and the Safety Evaluation by the Com- 
mission’s regulatory staff will be placed in the Commis- 
sion’s Public Document Room, 1717 H Street, N.W., Wash- 
ington, D. C., where they will be available for inspection 
by members of the public. Copies of the ACRS report 
and the regulatory staff’s Safety Evaluation may be ob- 
tained by request to the Director of the Division of Re- 
actor Licensing, United States Atomic Energy Commis- 


sion, Washington, D. C. 20545. 


Any person who wishes to make an oral or written state- 
ment in this proceeding setting forth his position on the 
issues 
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specified, but who does not wish to file a petition for leave 
to intervene, may request permission to make a limited 
appearance pursuant to the provisions of § 2.715 of the 
Commission’s ‘‘Rules of Practice’. Limited appearances 
will be permitted at the time of the hearing in the discre- 
tion of the Board, within such limits and on such condi- 
tions as may be fixed by the Board. Persons desiring to 
make a limited appearance are requested to inform the 
Secretary, United States Atomic Energy Commission, 
Washington, D. 'C. 20545, by November 16, 1967. 


Any person whose interest may be affected by the pro- 
ceeding who does not wish to make a limited appearance 
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and who wishes to participate as a party in the proceeding 
must file a petition for leave to intervene. 


Petitions for leave to intervene, pursuant to the pro- 
visions of § 2.714 of the Commission’s “cRules of Practice’’. 
must be received in the Office of the Secretary, United 
States Atomic Energy Commission, Germantown, Mary- 
land, or the Commission’s Public Document Room, 1717 
H Street, N.W., Washington, D. C., not later than Novem- 
ber 16, 1967, or in the event of a postponement of the pre- 
hearing conference, at such time as the Board may specify. 
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The petition shall set forth the interest of the petitioner 
in the proceeding, how that interest may be affected by 
Commission action and the contentions of the petitioner. 
A petition for leave to intervene which is not timely 
filed will be denied unless the petitioner shows good cause 
for failure to file it on time. 


A person permitted to intervene becomes a party to the 
proceeding, and has all the rights of the applicant and the 
regulatory staff to participate fully in the conduct of the 
hearing. For example, he may examine and cross-examine 
witnesses. A person permitted to make a limited appear- 
ance does not become a party, but may state his position 
and raise questions which he would like to have answered 
to the extent that the questions are within the scope of 
the hearing as specified in the issues set out above. A 
member of the public does not have the right to participate 
unless he has been granted the right to intervene as a 
party or the right of limited appearance. 

‘An answer to this notice, pursuant to the provisions of 
§ 2.705 of the Commission’s ‘¢Rules of Practice’, must be 
filed by the applicant on or before November 16, 1967. 
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Papers required to be filed in this proceeding may be 
filed by mail or telegram addressed to the Secretary, 
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United States Atomic Energy Commission, Washington, 
D. C. 20545, or may be filed by delivery to the Office of the 
Secretary, United States Atomic Energy Commission, Ger- 
mantown, Maryland, or the Commission’s Public Docu- 
ment Room, 1717 H Street, N.W.. Washington, D. C. 20545. 


Pending further order of the Board, parties are re- 
quired to file, pursant to the provisions of § 2.708 of the 
Commission’s ‘‘Rules of Practice’’, an original and twenty 
conformed copies of each such paper with the Commission. 


Unirep States Atomic Enercy ‘Commission 


By:/s/ W. B. McCoon 
W. B. McCool 
Secretary to the Commission 


Dated at Germantown, Maryland 
this 1st day of November, 1967 


1362 


Staff Letter to Board Transmitting Amendment No. 5 to 
License Application and Topical Index (Excerpt) 


Unit No. 2 and Unit No. 3 will each be owned by Ap- 
plicant, Public Service Electric and Gas Company, Del- 
marva Power & Light Company and Atlantic City Electric 
Company as tenants in common without right of partition 
and with the respective undivided interests of the owners 
as tenants in common and their respective capacity and 
energy entitlements in the output of each unit to be as 
follows: Applicant—42.49%, Public Service Electric and 
Gas Company—42.49%, Delmarva Power & Light Com- 
pany—7.51% and Atlantic City Electric Company—7.51%. 


2. Applicant files this application on its own behalf and 
as the representative of Public Service Electric and Gas 
Company, Delmarva Power & Light Company and Atlantic 
City Electric Company. 


3. The address of Applicant is 1000 Chestnut Street, 
Philadelphia, Pennsylvania 19109. 
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The address of Public Service Electric and Gas Com- 
pany is 80 Park Place, Newark, New Jersey 07101. 


The address of Delmarva Power & Light Company is 
600 Market Street, Wilmington, Delaware 19899. 
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Applicant also applies for such source, by-product and 
special nuclear material licenses as may be necessary or 
‘ appropriate for the construction, ‘acquisition, possession, 
use and operation of the Facilities. 


8. Applicant, Public Service Electric and Gas Company, 
Delmarva Power & Light Company and Atlantic City 
Electric Company intend to finance the construction and 
operation of Unit No. 2 and Unit No. 3 in the ordinary 
course of their business. Total plant costs for Units No. 
' 2 and 3 are presently estimated to be $152,000,000 and 
$133,000,000, respectively, exclusive of fuel and transmis- 
sion costs, as shown in Exhibit O attached hereto and made 
a part hereof. Fuel inventory costs are set forth in Ex- 
hibit P attached hereto and made a part hereof. Sched- 
ules of estimated construction expenditures by year for 
the period 1967-1971 for applicant, Public Service Elec- 
tric and Gas Company, Delmarva Power & Light Company 
and Atlantic City Electrie Company are set forth in Ex- 
hibits Q, R, S and T attached hereto and made a part 
hereof. 


Corporate authorizations by the Boards of Directors or 
Executive Committees of Applicant, Public Service Elec- 
tric and Gas Company, Delmarva Power & Light Company 
and Atlantic City Electric Company with respect to Units 
No. 2 and 3 are attached hereto as Exhibits E, F, F-1, G, 
G-1, H, H-1, I and I-1 and made a part hereof. 


Applicant, Public Service Electric and Gas Company, 
Delmarava Power & Light Company and Atlantic City 
Electric Company are financially qualified to engage in 
the proposed activities as shown by their respective latest 
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Annual Reports attached hereto as Exhibits J, K, L and 
M and made a part hereof. 
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Applicant’s Transmittal of Summary Description and Review 
of Considerations Important to Safety (Excerpts) 


IL Puant Sire anp ENVIRONMENTAL (CHARACTERISTICS 


The Peach Bottom Atomic Power Station is located on 
a 600 acre tract of land owned by Philadelphia Electric 
Company on the westerly shore of the Conowingo Reser- 
voir in Peach Bottom Township, York County, Pennsyl- 
vania. The site is about 38 miles north-northeast of 
Baltimore, Maryland, and 63 miles west-southwest of 
Philadelphia, Pennsylvania. The area surrounding the 
site is shown in Appendix 4 (See. II-2. 0). 


In addition to the proposed boiling water reactors, the 
site also accommodates an operating high temperature, 
gas cooled nuclear unit having a capacity of 115 Mw 
thermal, substations for al nuclear units as well as high 
voltage transmission facilities, and a nuclear information 
center, opened to the public, which has been in operation 
since 1962. The arrangement of the site is shown in Ap- 
pendix 2 and the arrangement of the proposed units is 
shown in Appendix 3. 


The minimum site boundary distance is about 2,500 feet 
from Units No. 2. and 3. There are no residents within the 
exclusion area and the closest concentration of population, 
about 2,500 people, is located in the Delta, Pennsylvania 
and Cardiff, Maryland, area four miles from the site. The 
estimated population within a five mile radius of the plant 
is approximately 6,100. The total population between five 
and thirty miles of the site is about 675,000 (1960 census). 
Lancaster, Pennsylvania, located eighteen miles north of 
the site, with a population of about 61,000 (1960 census), 
is the closest population center having more than 25,000 
persons. The major portion of the land in the five... 
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TURBINE BUILDING 


REACTOR BUILDING 


UNIT NO.3 


MAIN CONDENSER 
UNIT NO.2 
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REACTOR BUILDING 


UNIT NO. 2 


SELES Foo —— 
REACTOR VESSEL 
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Memorandum and Order 


The City of Dover, Delaware, a municipal customer of 
‘one of the utilities participating in this project, has peti- 
tioned to intervene in the proceeding for the purpose of 
opposing the grant of licenses to the applicant under Sec- 
‘tion 104 b. of the Atomic Energy Act on the grounds of 
lack of jurisdiction. The atomic safety and licensing board 
has certified to the Commission a question as to whether 
‘the City, in its intervention petition, has set forth an in- 
terest which may be affected and stated how that 
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interest may be affected sufficient for the board to grant 
‘{ntervention. The board has also asked whether, if in- 
tervention is granted, it should receive evidence on the 
' matter of Commission jurisdiction to issue licenses for the 
proposed facilities under Section 104 b. 


While the question is not free from doubt, we believe 
that, on the specific circumstances of this case, the City 
: should be permitted to intervene and that, within the guide- 

lines indicated below, evidence may be received at the 
' hearing on the matter of Commission jurisdiction to issue 
i the construction permits under Section 104 b. 


In the Matter of Duke Power Company, an atomic safety 
' and licensing board granted intervention to eleven North 
Carolina cities and towns which had alleged interests sub- 
stantially similar to those asserted here and which had 
also questioned the jurisdiction of the Commission to is- 
‘ sue licenses under Section 104 b. We think the action 
taken by the Duke board in this respect was correct, and 
that like action is warranted as regards the subject inter- 
' vention request. In our view, however, the matter of 
legal entitlement to intervention in the somewhat novel 
circumstances is less clear than certain of the statements 
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in the Duke initial decision would imply. Tn line with that 
observation, we prefer to rest our holding on what we deem 
to be a sound exercise of administrative discretion as 


1844 
applied to the particular circumstances here presented. 


An affirmative answer to the board’s second question 
follows, we think, from our answer to the first in view 
of the relationship between the matters involved. There- 
fore, evidence on the question of jurisdiction may be re- 
ceived by the board. This is not to say, however, that 
the subsequent proceeding is to be converted into one for 
a determination of ‘‘practical value’? under Section 102 of 
our Act. The finding of ‘‘practical value”’ under Section 
102 is a non-delegable function of the Commission. Fur- 
ther, it is to be made as to a ‘type’? of utilization facility 
and not as to a specific proposed facility. We believe 
that a finding of ‘‘practical value’? can properly be made 
by the Commission only through rule making procedures 
(the course heretofore followed by the Commission with 
respect to the consideration of this matter’) in which all 
interested persons would have an opportunity to partici- 
pate. The inappropriateness of an adjudicatory proceed- 
ing for the above purpose was recognized by the board in 
Duke and finds confirmation in our Memorandum and Or- 
der of September 8, 1967, responding to the jurisdictional 
ruling referred to us by that board. 

1Denial of Petition for Rule Making, 31 F. R. 220 (January 7, 1966) ; 
Notice of Denial of Petition for Rule Making, 31 F. R. 16732 (December 30, 
1966). 
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Thus, the evidence which may be introduced in the in- 
stant proceeding should, as in the Duke case, be limited 
to the question of whether the application satisfies the re- 
quirements of Section 104 b. The board should find useful 
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| ag guidance in this regard our Memorandum and Order of 
‘September 8, 1967, in the Duke proceeding. We would 
inote, in particular, our stated agreement with the Duke 
i board’s view that the definition of ‘‘research and develop- 
ment’? in the Act and the Commission’s regulations is 
‘ sufficiently broad that it encompasses as ‘‘development’’ a 
: demonstration that will provide a basis for commercial 
‘ evaluation. Relevant in the above respect is the following 
statement from our denial of the second petition for rule 
making on ‘‘practical value’’, which we also quoted in 
the Duke Memorandum and Order: 


‘‘Pending the completion of scaled-up plants, and the 
information to be obtained from their operation, the 
Commission remains of the view that there has not 
yet been sufficient demonstration of the cost of con- 
struction and operation of light water, nuclear elec- 
tric plants to warrant making a statutory finding that 


any types of such facilities have been sufficiently de- 
veloped to be of practical value within the meaning of 
section 102 of the Act.”’ 


Dated: December 5, 1967 
By the Commission 


/3/ W. B. McCoou 
W. B. McCool 
Secretary 
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CERTIFICATE OF SERVICE 
(omitted) 
1847 
Order 
On November 16, 1967 a Petition of the City of Dover, 


' Delaware for Leave to Intervene was filed in this case. On 
' November 28, 1967 the Board filed a Certification of Ques- 
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tion on certain matters in the Petition. On December 5, 
1967 the Commission filed its Memorandum and Order on 
the questions certified. 


Now, upon the basis of the Commission’s Memorandum 
and Order, and within its terms, the Petition of the City 
of Dover for Leave to Intervene is hereby granted. 


Avomic Sarety aNp Licensrne Boarp 


Jack M. CaMPBELL 
By Jack M. Campbell, 
Chairman 
Dated: December 6, 1967 


EXCERPTS FROM TRANSCRIPT OF HEARING 
For December 7 and 8, 1967 


1899 
James L. Everett III 
Direct Examination 

Chairman Campbell: You may proceed, Mr. Bradley. 

Mr. Bradley: I would like, then, Mr. Chairman, to call 
Mr. Everett to the stand. 

Chairman Campbell: Is Mr. Everett’s testimony avail- 
able? 

Mr. Bradley: It has been distributed to the parties, I 
think Sunday a week ago. About that time. 

By Mr. Bradley: 

Q. Mr. Everett, will you please state your name and 
address for the record? A. My name is James L. Everett 
TJ, and my home address is 743 Mansfield Road, Wayne, 
Pennsylvania. 

Q. And your capacity with Philadelphia Electric Com- 
pany? 
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A. Lam a vice president of the company in charge of engi- 
neering and research. 


45 
Cross-Examination (By Mr. Reeder) 

Q. Have you prepared testimony in written form for 
this proceeding today? A. I have. 

Q. And is your testimony contained in a document en- 
titled ‘‘Testimony, James L. Everett III, Vice President, 
i Engineering and Research, Philadelphia Electric Com- 
pany?”’ A. It is. 


Q. In your prepared written testimony on page 5, para- 
' graph 1, you state that: ‘‘The Company, together with 
eight other companies, is a member of the Pennsylvania- 
' New Jersey-Maryland Interconnection, which has available 
' more than 20 million kilowatts of installed electric generat- 
ing capacity.”’ 

Is that a correct reading of your testimony? A. Yes, sir. 

Q. Will this research and development utilization facility 
| which you have applied for a license for under Section 
' 104(b) of the Atomic Energy Act be used for 40 years, 
! the term of the license, for the generation of electric energy 

for sale not only to the customers of the Philadelphia Elec- 
tric Company, both wholesale and retail, but also for sale 
to the customers of the eight other companies who are 
members of the Pennsylvania-New Jersey-Maryland Inter- 
connection? A. As I undertsand your question, Mr. 
Reeder, it has to do with the prediction of what this plant 
is going to do for the next 40 years, is that correct? 
' Q. No, I am just asking you what the intended use of 
: this plant is? A. The intended use is to demonstrate that 
‘ nuclear power will successfully be of practical value through 
completion of construction and successful demonstration 
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operation of this plant. 

Q. Can you name for the record the eight other com- 
panies who are member of the Pennsylvania-New Jersey- 
Maryland Interconnection? 
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Mr. Bradley: If the Court please, it is a matter of public 
record who the members of the PJM Interconnection are, 
but I must object on the ground that this contravenes the 
ruling made by the Board, that the identity of the recipients 
of the power has no relation to whether this is a 104(b) case. 

Chairman Campbell: If it is a matter of public record, 
the objection is overruled. 

The Witness: I can’t name them from my memory, your 
Honor. I will have to consult with my colleague to get 
the record, and— 

Chairman Campbell: Then your answer is you can’t 
name them? 

The Witness: I can’t rely that much on my memory. 


By Mr. Reeder: 


Q. Mr. Everett, would you name as many of them as you 
cant A. The Public Service Electric & Gas Company of 
New Jersey, the Philadelphia Electric Company group, the 


General Public Utility group, Pennsylvania Power & Light 
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Company, Baltimore Gas & Electric Company, the Potomac 
Electric Power Company of Washington, D. C. 
How many is that? 
Mr. Bradley: Six. 


By Mr. Reeder: 


Q. Mr. Everett, you did not mention either Atlantic City 
Electric Company or Delmarva? A. They are a member 
of the Pennsylvania-New Jersey-Maryland Interconnection 
through their association with Philadelphia Hlectric Com- 
pany, known as the Philadelphia Electric Company Group. 

Q. Is the Pennsylvania-New Jersey-Maryland Intercon- 
nection a contract on file with the Federal Power Com- 
mission— A. Is what a contract on file? 
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Q. Is the Pennsylvania-New J ersey-Maryland Intercon- 
nection a name for a contract, a power pooling contract, on 
file with the Federal Power Commission? A. There is such 
a. power pooling agreement on file. At least it is my under- 
standing that that is the case, which you mentioned this 
morning. 


The Witness: Your question involved whether there was 
a separate contract between Philadelphia Electric Com- 
pany and Atlantic City Electric Company, and the answer 
is yes, there is. 


By Mr. Reeder: 


Q. Is that information on file with the Federal Power 
Commission, Mr. Everett? A. I don’t know. 

Q. Is there a similar separate agreement with the Del- 
marva Power & Light Company? A. I am not sure it is 
a separate agreement, that is separate from the one between 
Philadelphia and Atlantic City, but I know there is one 
involving Delmarva Power & Light. 

Q. And now I come back, and I will ask you again, Mr. 
Everett, whether the electric generation using the heat 
from the utilization facility for which a license is sought 
here as an R&D utilization facility will be used by the 
Philadelphia Electric Company for sale? A. That is a 
difficult question to answer, because the agreements, if 
you are familiar with them, do not specify the source of 
generation nor its destination. It is impossible to identify 
which plant is selling what 
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power to what customer. 
Q. Well, just to narrow this a little bit, I am now asking 
you only whether Philadelphia Electric will use the electric 
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energy generated with the aid of the heat from these two 
facilities that you call R&D facilities be used by Phila- 
delphia Electric for sale? A. Well, whatever electrical 
energy is generated from this facility will be subject to the 
same conditions, pooling arrangements, that the electrical 
energy from any other facility, such as our Peach Bottom 
No. 1 station, which is wholly owned by Philadelphia Elec- 
tric. There is no way to distinguish what happens to this 
power once it is generated. 
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Q. Well, once it is generated, will Philadelphia Electric 
sell the power from the bus bar of the Peach Bottom Units 
1 and 2~2 and 3, to its customers? A. It will sell electric 
energy to customers, and if this plant is generating elec- 
trical energy, it will go into the same system that supplies 
those customers that the other generating plants on PJM 
supply energy to, and from Philadelphia Electric. 

Q. Well, Mr. Everett, all I want to know now is whether 
Philadelphia Electric will sell the energy to be generated 
at the Peach Bottom Units 1 and 2—2 and 3, whether or not 
those sales are made subject to the terms and conditions of 
the PJM interconnection contract and other contracts? 

Mr. Bradley: If the court please, I think we have been 
over this same question about three or four times, and I 
think the answer has been quite clear. 

Chairman Campbell: Are you trying, Mr. Reeder, to 
establish that this is not a research and development facility 
because they are selling power, or are you trying to identify 
what the market is for the power? 

If it is the former, it is within the limits of our definition. 
If it is the latter, I doubt its relationship to research and 
development determination. 


* * . * * * e 2 . 
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By Mr. Reeder: 


Q. Mr. Everett, on page 10 of your prepared testimony— 
you have that before you, sir? A. Yes, I do. 

Q. Top of the page, you state: ““Unit No. 1 has been 
in commercial operation since June 1, 1967.” 

I will ask you whether the unit No. 1 referred to is the 
reactor and attendant facilities which are not involved in 
this application? A. Yes, sir. The facilities referred to 
as Unit No. 1 are not involved in this application. 

Q. I will ask you whether, when Peach Bottom Units 
2 and 3 have been completed, they will be operated jointly 
with Unit No. 12 A. I don’t know what you mean by 
“Jointly with.”? They will be operated simultaneously, 
we hope. 

Q. Will there be any difference in the nature of their 
operation and in the nature of the operation of Unit No. 1 


since June 1, 1967? A. Many, many differences. 

Q. Is that because the two types of reactors are different? 
A. That is part of the reason. 

Q. What is the type of reactor involved in the present ap- 
plication with respect to Units 2 and 3 of the Peach Bottom 
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plant? A. That type of reactor is commonly called a 
boiling water reactor. 

Q. Would you please turn to the summary description 
of Peach Bottom Atomic Power Stations Units 2 and 3, 
and review of considerations of importance to safety— 

Chairman Campbell: This has not been introduced into 
evidence yet. I suppose if there is no objection by the 
parties it can be referred to, but it has not been offered. 

Mr. Reeder: Well, if it has not been offered, and the 
Chairman would prefer to have us defer cross examination 
with respect to it until after it has been offered, we would 
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be glad to do so, as long as it is understood that Mr. 
Everett can be rcealled. 

Mr. Bradley: Mr. Everett will be on the panel of six 
witnesses sponsoring the summary description— 

Chairman Campbell: Well, would it be satisfactory with 
you to ask this line of questions when he is called as a 
member of the panel of witnesses supporting this summary? 
Or would you prefer to do it now? 

Mr. Reeder: I would prefer to ask him one question now, 
if I may, which will be brought into the record by the 
time this summary is offered. 

Chairman Campbell: Do you have any objection? 

Mr. Bradley: I don’t know the nature of the question, 
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Mr. Chairman. 
Chairman Campbell: Ask the question. 


By Mr. Reeder: 


Q. Mr. Everett, would you direct the attention of the 
Board to the appendix section or the appendix number 
which represents a picture of the reactor, which is in turn 
the utilization facility for which license is being sought in 
this proceeding? 

Chairman Campbell: Can we have the number of that? 
Is that the cross-section of the reactor containment struc- 
ture, do you recall? 

Mr. Bradley: The appendices are numbered, Mr. Chair- 
man. 

Chairman Campbell: Yes, they are numbered. I am~ 
looking at No. 8, which I assume he is referring to, but I 
don’t know. 

Mr. Reeder: Your Honor, I believe that Appendix 5 con- 
tains a picture of the simplified steam cycle which includes 
the reactor. 
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Chairman Campbell: Then you are referring to the 
schematic diagram, Appendix 5, of the summary de- 
scription? 

Mr. Reeder: That is right. 

Chairman Campbell: Go ahead. Do you have that? 

The Witness: Yes, I have it, your Honor. 


By Mr. Reeder: 
Q. I just want to ask, Mr. Everett, what part of 
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that simplified steam cycle is the utilization facility for 
which you are asking a license in this proceeding? 

Mr. Bradley: I would object to the question, Mr. Chair- 
man, simply on the ground that it calls in part for a legal 
conclusion in that the utilization of the facilities are de- 
termined in the Act, and I would hope he would ask Mr. 
Everett if he understood the utilization, and used in the 
same sense that Mr. Reeder is using the term. 

Chairman Campbell: I believe it does call for an in- 
terpretation of the term in the Act, Mr. Reeder. Can you 
develop that some other way? 

Mr. Reeder: Yes, your Honor. I will read the witness 
the definition in the Act and then the further limitation of 
that definition by rules and regulations of the Commission 
which include the reactor, and ask him the question then 
in the light of the full statutory and regulations definition. 

In Section 11(c)(c) of the Act, Mr. Everett, the term 
<‘utilization facility’? means, one, any equipment or device 
except an atomic weapon determined by rule of the Com- 
mission to be capable of making use of special nuclear 
material in such quantities as to be of significance to the 
common defense and security or in such manner as to affect 
the health and safety of the public, or peculiarly adapted 
for making use of atomic energy in such quantities as to be 
of significance to the common defense and security, or in 
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such manner as to affect the health and safety of the public 
or, two, any important component part especially designed 
for such equipment or device as determined by the Com- 
mission. 

By the Commission’s rules and regulations, 10 CFR, 
Part 50, Section 50.2(b), the term <¢ytilization facility’’ is 
limited to ‘“‘any nuclear reactor other than one designed or 
used primarily in the formation of plutonium or U-233.”’ 

Now, I am asking you, Mr. Everett, what is the nuclear 
reactor as shown on your simplified steam cycle diagram, 
Appendix 5 to the summary description? A. The definition 
of the utilization facility, as I interpret it, means the en- 
tire plant that is described in our application. 

Q. Is that the voice of the witness or counsel? 

Chairman Campbell: The witness just answered the 
question. 

The Witness: At least we have described the entire 
plant in our application, and its safety is being analyzed 
as the entire facility. 

Mr. Reeder: Mr. Chairman, may the record show that 
counsel was shaking his head and prompting the witness 
when he made that last answer. 

Mr. Bradley: If the Court please, I wish to make a legal 
insertion at this point in that the definition of ‘‘ utilization 
facility’’ as just read by Mr. Reeder is the reactor. 
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Q. Now, with respect to the capacity of the Philadelphia 
Electric Company generating capacity at the end of 1966, 
can you tell me approximately what that was? A. What 
portion of Peach Bottom 2 and 3 is represented by the 
capacity in 1966, is that your question? 

Q. I was going to ask you first to state, if you recall, 
what was the total capacity of Philadelphia Electric at the 
end of 1966? 
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Mr. Bradley: If the Court please, I hesitate to keep 
objecting, but I find it difficult to see the relevance of these 
issues before the Board. 

Chairman Campbell: You wish to make a comment? 

Mr. Reeder: This is a foundation question, sir. If the 
witness doesn’t know— 

The Witness: I have it here 

Chairman Campbell: Overrule the objection. 

The Witness: The Philadelphia Electric Company sys- 
tem in 1966 had a net effective capacity of 3,633,300 kilo- 
watts. 


By Mr. Reeder: 


Q. And am I correct in understanding that the capacity 
of Peach Bottom Units 2 and 3 will be a total of 
1955 


2,130,000 kilowatts? A. Yes, sir, that is correct. 
Q. So that the percentage of Philadelphia capacity at 


the end of 1966 which the proposed plant would represent 
would be approximately what? A. Your assumption isn’t 
correct, Mr. Reeder. Of the 2130 megawatts that the 
plant’s capacity is designed to produce, Philadelphia Elec- 
tric will only own a share of that capacity. 


* * * * * * * * * * 

Q. Mr. Everett, I believe you stated that Philadelphia 
Electric would not own all of the capacity of the Peach 
Bottom Units 2 and 3, is that right? A. That is correct. 


° * * * * e ® ® * * 
1966 
By Mr. Reeder: 


Q. Mr. Everett, when did you order the two boiling water 
reactors for Peach Bottom Units 2 and 3 from the General 
Electric Company? A. I believe that was in—I don’t re- 
call the exact date. It was about a year and a half ago. 
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Q. Was it before you applied for your license to the 
Atomic Energy Commission? A. Yes, it was. 

Q. Have you ordered from General Electric Company 
any other boiling water type reactors than these two? 

Mr. Bradley: Objection, on the same grounds. We are 
concerned with Units 2 and 3 in this case. 

Mr. Reeder: If your Honor please, this is a question 
that goes directly to the research and development char- 
acter alleged in support of the application. 

Chairman Campbell: I believe it does. I am going to 
overrule that objection. 
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A. We have a letter of commitment sent to the General 
Electric Company, but we have not concluded a contract. 

Q. This is with respect to Peach Bottom Units 2 and 3? 
A. That is correct, sir. 

Q. And with respect to the two additional units which 
you have ordered from General Electric, have you entered 
into a written contract with General Electric for them? A. 
Only to the same extent. A letter of commitment. 

Q. And does that involve any acceptance on their part 
of the commitment offered? 

Mr. Bradley: Objection, sir. I think that is— 

Chairman Campbell: That seems like a legal conclusion. 
Can the witness answer the question? 

The Witness: I don’t know what constitutes legal ac- 
ceptance, but they certainly accepted the order. 


(Laughter.) 
Mr. Reeder: That is all I really wanted to find out. 
By Mr. Reeder: 


Q. Was there any Government subsidy involved either 
to General Electric or to Philadelphia Electric in respect 
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' to the purchase—the orders for the purchase and sale of 
' these four boiling water type reactors and the acceptance 
of those orders by General Electric? A. I am not aware 

of any direct Government contribution. 
Q. You haven’t received any Government contribution on 


1969 
: behalf of Philadelphia Electric, have you? A. That is 
correct, sir. 

| Q. Mr. Everett, are you buying these four atomic boiling 
i water type reactors for the purpose of using them in the 
regular course of your business? A. We certainly hope 
to, Mr. Reeder. 

° * . * * * * * * ° 

Robert I. Smith 


° * * * * 
Direct Examination 
By Mr. Bradley: 
Q. Mr. Smith, will you state your name and address for 
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the record, please? A. I am Robert I. Smith. My address 
is Livingston, New Jersey. 

' Q. And with what company are you associated? A. Iam 

general manager of engineering. 

Q. Have you prepared testimony in written form for 
this proceeding? A. I have. 

_ Q. And is that testimony contained in a document en- 
titled ‘Testimony of Robert I. Smith, Public Service Elec- 
tric and Gas Company?”’ A. It is. 

' Q. Are the answers contained in that document true and 

correct? A. They are. 

| Q. And if you were asked the questions contained therein, 

' you would give the answers contained therein? A. Yes. 


1993) 
56 


1993 


Q. And I take it it is then your testimony, Mr. Smith, 
that your company is not applying for a research and de- 
velopment license under Section 104(b) of the Atomic 
Energy Act? 

Mr. Bradley: Objection, on the grounds it calls for a 
legal conclusion of the witness. 

Chairman Campbell: I think this same thing applies. 
The witness would have to construe the relationship be- 
tween itself and the applicant and the interpretation of 
the statutes, and I think it does call for a legal conclusion, 
and I sustain the objection. 


By Mr. Reeder: 


Q. Mr. Smith, did you participate in the negotiation of 
the contract or preliminary agreement as it is called, of 
the four joint adventurers which is called Intervenor’s 
Exhibit 1 for identification? A. I did not. 


Q. Am I correct in understanding, Mr. Smith, that 
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any electric energy or capacity which Public Service ob- 
tains from the Peach Bottom Units 2 and 3 are intended 
to be used in the regular course of Public Service’s busi- 
ness? A. That is my understanding. 


* * oJ * * * * 
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Testimony of Mr. Mitchell 


Q. And in the State of Virginia, does the Delmarva of 
Virginia, your Virginia unit of the system, serve the Acco- 
mack-North Hampton Electric Cooperative an REA Co- 
operative at wholesale? A. Yes, we do. 

Q. And it is your understanding, Mr. Mitchell, that any 
entitlement in the capacity and energy of the Peach Bottom 
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units two and three which Delmarva may receive as an 
i element of its participation in this proceeding will be co- 
mingled with other power generated by the company and 
purchased by the company and transmitted in interstate 
commerce and sold in interstate commerce at wholesale for 
resale to these wholesale customers that you have named 
as well as to the retail customers of the Delmarva Power 
‘ and Light System? A. To the extent that it is comingled, 
it would be hard to identify. I would assume that it would 
enter into the sales, yes. 
Q. In other words, any power generated at this station 
would be sold, subject to the regulation of the Federal 
‘ Power Commission under the Federal Power Act of 1935, 
' as amended? Is that your understanding? A. As it relates 
under the wholesale tariff, yes, sir. 


* * ° ° * * ° * ° 
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Testimony of Mr. Vence 


Q. And it would be sold in the regular course of Atlantic 
City Electric Company’s business without government sub- 
| sidy either to Atlantic or as far as you know to any of 

the other joint adventurers, Philadelphia Electric, Del- 
marva, or Public Service? A. Yes, sir, I know of no sub- 

sidies of any sort. 
' Q. That wasn’t the entire question, though, Mr. Vence. 

Mr. Reeder: Would the reporter please read that ques- 
tion back? 

(Record read.) 

Mr. Reeder: All I wanted to bring out, Mr. Vence, is to 
get your answer to the other part of the question, is whether 
it would be sold and disposed of in the regular course of 
the regular business of Atlantic City’s— 

Chairman Campbell: His answer was yes. 
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Mr. Reeder: I apologize to you, sir, if I did not get your 
original answer. Your answer to it was yes? It would 
be sold in the regular course? 

The Witness: Yes, sir. 


Testimony of Mr. Lemon 


Q. And do I understand just how long you have been an 
employee of that company? I don’t believe it sets it out. 
A. Since 1960. 

Q. Now, in your position with the General Electric Com- 
pany, you report that you have been responsible in several 
nuclear power plants, including Niagara, Mohawk, Nine 
Mile Point Nuclear Station, the Tennessee Valley Au- 
thority, Browns Ferry Plant, and Philadelphia Electric 
Peach Bottom Units 2 and 3, and that you have partici- 
pated in the preparation of the PSAR for Peach Bottom 
Unit No. 2. 

That being true, what was your participation in PSAR 
for Peach Bottom Unit Nos. 2 and 3 and ‘amendments 
thereto? Will you describe it? A. I contributed some of 
the material that you will find in those documents, and I 
reviewed all of the material that was supplied by the 
General Electric Company for those documents. 

Q. Well, can you be a little bit more specific? Was it 
basically on safety analyses? A. Principally on the design 
features of the equipment supplied by General Electric. To 
a lesser extent I participated in some of the safety analysis. 

Q. Now, the design features—were those design features 
directly related to the reactor? 
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A. Yes. 
Q. Were they also related to the component parts of the 
reactor? <A. Yes. 


59 
Testimony of Mr. Everett 


Q. To get away from that point just a minute, let me 
ask you if you have a copy or if a member of your panel 
| ean answer this and so direct him to me concerning the 
: contract between General Electric Company and the Phila- 
' delphia Electric Company for the supplying of these two 
' nuclear reactors? A. I do not have a copy of the contract. 
'  Q. Can you direct me to a member of your panel that 
can furnish it for me? A. I don’t believe anyone on the 
panel has a copy of the contract. 

Mr. Harris: May I ask the attorney for the applicant if 

he has a copy of that contract that he can produce? 
| Mr. Bradley: If the Board please, I object to the rele- 
vancy of the question in this proceeding. It doesn’t affect 
the issues, and I thought the testimony was yesterday that 
there was no contract yet. 

Mr. Harris: I am speaking about, then, the memorandum 


that you may have had for your intent that Mr. Everett 
testified about. 


° * * * e w . 


Mr. Harris: Well, may we have your remark concerning, 
not the two additional ones, but the ones which we are now 
considering this license for? ; 

Mr. Everett: What is your question, Mr. Harris? 

Mr. Harris: You said yesterday concerning the two addi- 
tional ones, as I recall your testimony, it was to the effect 
that it was the usual cancellation clause. Now, I am asking 
‘ you now what is the cancellation clause concerning Peach 
Bottom Units 2 and 3? 

Mr. Everett: The cancellation clause for Units 2 and 
3 has not yet been written, because there is no contract 
document that sets forth any cancellation clause at this 
time. 

Mr. Harris: Thank you, sir. 
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Now, Mr. Everett, since you are speaking to this very 
point, may I ask you on what date these reactors were 
ordered from the General Electric Company? 

Mr. Everett: Which reactors are you referring tot? 

Mr. Harris: 2 and 3 of Peach Bottom. 

Mr. Everett: I testified yesterday that I did not recall 
the exact date on which the order was placed, but it was 
something like a year and a half ago. 


Testimony of Mr. Lemon 


A. To the best of my knowledge, it was purchased without 
the Government subsidy, but I am not familiar with the 
details of the financing of the plan. 

Q. Well, may I ask if you know whether there was a 
Government subsidy to the seller to the Company, or the 


vendor? A. I don’t believe there was. 

Q. I might ask you now, do you know whether this plant 
is in operation? A. Yes, I do know that. It is not in 
operation yet. 

Q. Do you know what use of the electric energy to be 
generated from this plant is to be made by the purchaser? 
A. Yes. 

Q. What is that, sir? A. He will sell it. 

Q. In the regular course of his business—its business? 
A. Yes, sir. 

Q. I call your attention to the next one under the Oyster 
Creek, referring back to page 9 and 10 of Exhibit N of 
the application. Nine Mile Point, Niagara Mohawk, elec- 
tric kilowatts, 600,000. Are you familiar with this facility? 
A. Yes, I am. 

Q. What has been your connection with this facility? 
A. I am the plant design engineer assigned to Nine Mile 
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| Point as well as several other plants, including Peach 
Bottom. 


Q. I direct you particularly to the point of anyone being 
| on your panel that can answer for the seller as to the 
subsidy. 
i Chairman Campbell: The answer is, again, no. 
By Mr. Harris: 
iQ. Do you know what use is to be made by the electric 
energy generated by this facility? A. Yes. 
Q. What is that, sir? A. Sold. 
Q. Sold to whom? A. The customers of Niagara 
Mohawk. 
Q. Thank you. 
i I now direct your attention back to Dresden II Unit as 
' shown in the application of Philadelphia Electric Exhibit 
' N, pages 9 and 10, and if your Honor please, rather than 
refer to each one of those pages each time there, I will 
say, with your permission, ‘‘Eixhibit N of the application.”’ 
Chairman Campbell: Yes, that is satisfactory. All of 
your references will be a continuation of the exhibit you 
previously referred to. 
Mr. Harris: Yes, sir. 
Chairman Campbell: Thank you. 


By Mr. Harris: 
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Q. The Dresden II unit is owned by the Commonwealth 
Edison Company, is that correct? A. To the best of my 
knowledge. 

Q. Do you have some doubt in your mind about that? 
A. No. 

Q. And it is expected to generate kilowatts in the amount 
of 809,000, is that correct? A. I believe so. 
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Q. Are you familiar with this particular facility? A. 
No, I am not. I have not worked on this facility. 

Q. Do you know about any of the contract dates con- 
cerning this facility? A. I do not. 

Q. Then I take it that the only knowledge you would 
have as to this facility would be that what—would be that 
which is contained in Exhibit 2 on page 420 at the bottom 
of the page, where it states ‘‘Dresden Nuclear Power 
Station, Unit 32”? Is that the same one? 

Chairman Campbell: I believe we are talking about 
Dresden II, aren’t you? There is a Dresden II later on 
down. the list. 

Mr. Harris: I think you are correct there. 

Chairman Campbell: 421 is the page. 

Mr. Hadlock: Dresden II is on the bottom of 420. 


By Mr. Harris: 


Q. Well, let me then ask you specifically as to the Rocky 
Point project, Boston Edison, the electric kilowatt, 662,000. 
Do you know about that order, and whether it was prior 
to the application? A. I have no knowledge of that order. 
The project is now called the Pilgrims Station. 

Q. Is it completed? A. It has not started construction. 

Q. The Millstone project, are you familiar with that one 
of Northeast Utilities? Millstone’s Point, I think is the 
entire name. A. J am somewhat familiar with it. I don’t 
know when it was ordered. 

Q. Do you know about the amount of kilowatts this 
facility will generate? A. I see it listed in the table here. 

Q. Is that 652,000? A. Yes. 

Q. I am not sure whether I asked this question concern- 
ing all of these, namely Oyster Creek, Nine Mile Point, 
Millstone, Monticello I, Dresden II, Quad Cities I, Quad 
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Cities II, Brown’s Ferry I, Brown’s Ferry Il, Fairmont 
Nuclear Unit of Vermont Yankee and Nuclear Unit 2, of 
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Mohawk, are all these boiling water reactors? A. Yes. 

Q. Is the Vermont Nuclear Unit similar to that being 
purchased by Philadelphia Electric to be used at its facility 
at Peach Bottom known as Units 2 and 3? A. It is quite 
a bit smaller, but it is similar. 

Q. When you say smaller, do you mean smaller in elec- 
tric generation? A. Yes. 

Q. May I ask you the same question as to Nuclear Unit 
2 of Niagara Mohawk? A. It is also similar, but smaller. 

Q. The smaller applying to the same point in electric 
generation? A. Yes. 

Q. All of those that I have just named, are you aware 
of what the use of electric energy will be put to? A. Yes. 

Q. What? A. Sold. 


Q. In the regular course of the utility business? A. Yes. 
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Q. May I ask you if you are aware of an order by the 
New York Electric & Gas Company of an 800 megawatt 
electric boiling water reactor from GE? A. I know that 
we have sold them a reactor, yes. 

Q. Do you know anything about the design of this boiling 
water reactor? A. No, I do not. I have not worked on 
that project. 

Q. Do you know of an order by the Shoreham Long 
Island Lighting of the 540 megawatt boiling water reactor 
from your company? A. I know that they have ordered it. 
I do not work on that project, either. 

Q. Do you know as to the comparison of that reactor 
with those already ordered by Philadelphia Electric for 
Peach Bottom Units 2 and 3? A. It is a similar reactor, 
but smaller. 
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Q. Smaller in electric generation? A. Yes. 

Q. Are you aware of an order by TViA for Unit 3 from 
your company? A. Yes, I am. 

Q. What type of reactor is that? A. It is a boiling water 
reactor. 
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Q. Do you know the megawatts electrical? A. Yes. 

Q. What? A. 1075 net. 

Q. I beg your pardon? A. 1075 megawatts net. 

Q. Has an application been made to the AEC for a 
license for this one? <A. Yes. 

Q. Has it been granted? A. No. 

Q. I direct your attention back to the application of 
Philadelphia, application exhibit again, on page 9, and I 
would like you to particularly look at KRB, Tarapar, Ten- 
ruga, Fuhushima, and as to those particular reactors, what 
type are they? A. Boiling water. 


Q. How do they compare with the units being ordered 
by Philadelphia Electric for Units 2 and 3 of Peach Bot- 
tom? A. Similar. Smaller in electrical capacity. 


Q. Mr. Lemon, do you know whether any other manu- 
facturer of reactors has manufactured and sold boiling 
water reactors other than, of course, your company? A. 
Yes, I believe there have been one or two others. 

Q. Have these boiling water reactors been of a similar 
size and of electrical generation capacity as the larger 
ones that you have manufactured and sold? A. No, they 
have been much smaller. 

Q. When you say ‘‘much smaller,”’ can you give me an 
approximation in kilowatt or megawatt electric? A. Fifty 
megawatts or less. 

Q. May I ask you now if Dresden I, Big Rock Point, 
Humboldt Bay, and SABA-BASR reactors, if they were 
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of the boiling water reactor type? A. The first three were. 
I testified before that the fourth one is a super heat reactor. 

Q. Thank you, sir. 

Were the smaller ones that I just mentioned in particu- 
larly the Big Rock Point of 72,000 and Humboldt Bay of 70, 
and the ESABA-BASR, were they subsidized by the gov- 
ernment either to the seller or the buyer? A. I don’t know. 

Q. Is there any member of your panel that knows? 
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Chairman Campbell: Can any member of the panel 
answer that question as to whether any of those reactors 
were subsidized either wholly or in part by the govern- 
ment? Mr. Huntley? 

Mr. Huntley: The Big Rock Point reactor was built by 
Consumer Power Company in Michigan under a contract 
with the USAEC. I don’t know any details of subsidy, 
but I believe the Commission will have on file the monetary 
amounts. 


* . * * * * * * 
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Testimony of Mr. Lovejoy 


I have reviewed the financial information presented in 
the application, and amendment No. 5 thereto, filed by the 
Philadelphia Electric Company for licenses to construct 
two nuclear generating facilities with an expected initial 
net electrical capacity of 1,065 megawatts each (3,295 mwt) 
designated at Peach Bottom Atomic Power Station Unit 
Nos. 2 and 3, and to be located at Peach Bottom, York 
County, Pennsylvania. 

The applicant has filed this application on its own behalf 
and as the representative of Public Service Electric and 
Gas Company, Delmarva Power & Light Company and At- 
lantic City Electric Company. Hach unit will be owned 
by these four companies as tenants in common without right 
of partition and their respective undivided interests as 
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tenants in common and their respective capacity and energy 
entitlements in the output of each unit will be as follows: 


Philadelphia Electric Company 42.49% 
Public Service Electric and Gas Company 42.49% 
Delmarva Power & Light Company 7.519% 
Atlantic City Electric Company 7.51% 


Each unit is to be designed, constructed and operated by the 
applicant on behalf of the owners. The authorizing action 
of the Board of Directors for each participating company 
is contained in Exhibits E through I of the application, as 
amended. 

Based on the information referred to above, including 
the Annual Reports of each company, it is my opinion that 
the applicant (Philadelphia Electric) 


2261 
and each of the other companies participating in Peach 
Bottom Atomic Power Station Unit Nos. 3 and 4 are finan- 
cially qualified, as their interests may appear, to design and 
construct the proposed facilities. 
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My opinion is based upon the following facts and con- 
siderations: 


1. The applicant states that the estimated total plant 
costs of the two units, including interest during construc- 
tion, is $319.3 million, made up as follows: 

(thousands) 
Land and land rights 
Structures and improvements 
Reactor plant equipment 
Turbogenerator units 
Accessory electrical equipment 
Miscellaneous power plant equipment 


Total production plant $252,610 


Transmission and distribution plants 7,790 
Engineering, overhead, contingencies 
and training 24,600 


$285,000 
Interest during construction 34,300 


Total costs of construction $319,300 


The Division of Construction has reviewed the details of 
the estimated costs of construction and has advised me that 
the unit cost, excluding transmission and distribution plant 
costs, is about $145 per KW of installed capacity and that 
the estimate is considered to be reasonable. 
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Exhibit I-1 


MEMORANDUM OF OWNERS’ AGREEMENT 
PEACH BOTTOM ATOMIC POWER STATION 
UNITS NO. 2 AND 3 


The purpose of this memorandum is to record our agree- 
ment (1) as to our respective ownerships, as tenants in 
common, without right of partition, in Peach Bottom Atomic 
Power Station Units No. 2 and 3 (hereinafter referred to 
as the Units), two nominally 1065 mw boiling water nuclear 
generating units and appurtenant facilities, to be located 
on the Susquehanna River, in Peach Bottom Township, 
York County, Pennsylvania, in the following percentages: 


Atlantic City Electric Company 751% 
Delmarva Power & Light Company 7.519% 
Philadelphia Electric Company 42.49% 
Public Service Electric and Gas Company 42.49% 


and (2) that our entitlements to capacity and energy from 
the Units will be in those same percentages at all times. 


The Units are to be located at the Peach Bottom Atomic 
Power Station and Philadelphia Electric Company is re- 
sponsible for their detailed engineering design, construc- 
tion, and operation. The design and construction of the 
Units is in process, and contracts with the architect en- 
gineer and some of the equipment supplies are being 
negotiated. The financial contributions of the parties 
hereto for the design and construction of the Units are to 
be in the foregoing respective percentages. 
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The parties hereto will bear all loss or damage and 
liability therefor arising out of the ownership or opera- 
tion of the Units by reason of bodily injury, death or 
damage to property in the same proportions as their re- 
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spective percentages of ownership in the Units, without 
prejudice, however, to any rights against any party or 
parties hereto, or third parties, causing such loss, damage 
or liability. 

As soon as practicable hereafter, this memorandum will 
be implemented by several more formal documents pro- 
viding for all necessary matters related to the ownership 
and operation of the Units. 


Atlantic City Electric Philadelphia Electric 
Company Company 


By R. M. Hose By C. W. Watson 
Senior Vice President Vice President 


Delmarva Power & Light Public Service Electric 
Company and Gas Company 


By L. W. Cutrron By P. H. Harruine 
Executive Vice Vice President 
President 


Dated: November 1, 1967 
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Brief of City of Dover, Delaware (Excerpt) 


Said two particular Boiling Water Reactors will produce 
sufficient nuclear heat as aforesaid to enable the Peach 
: Bottom Atomic Power Station, Units 2 and 3, to generate 
. a total of 2,130,000 kilowatts of net electric energy. 
(Everett, Tr. 85.) As a yardstick against which to meas- 
i ure the enormous capacity of the proposed Peach Bottom 
| Atomic Power Station, Units 2 and 3, the Board will note 
i that in 1963, the entire Philadelphia Electric System had 
: a net electrical capacity of 3,633,000 kilowatts. (Everett, 
Tr. 84.) 


: The use of said two particular Boiling Water Reactors 

proposed by Applicant is to produce heat for the central 
station generation of electrical energy in enormous quan- 
: tities without Government subsidy for meeting the whole- 
sale and retail requirements in the ordinary course of 
business of numerous great privately-owned public utility 
: enterprises, including Philadelphia Electric Company, Pub- 
lic Service Electric and Gas Company, Delmarva Power 
and Light Company, and the other members and satellite 
members of the vast interstate power pool known as the 
: Pennsylvania-Jersey-Maryland Interconnection, or P-J-M 
Pool. (Everett, Tr. 67 et seq.) The Board will take offi- 
cial notice of the said Pa.-N.J.-Md. Power Pool Contract, 
which is on file with the Federal Power Commission as 
Philadelphia Electric Company FPC No. 21, Eff. 11-456 
and Supplements. The members of said P-J-M Power 
: Pool include The Public Service Electric and Gas Com- 
| pany of New Jersey, the Philadelphia Electric... 
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Initial Decision of the Atomic Safety and Licensing Board 


Jack M. Campzett, Chairman 
Dav B. Harr, Member 
Lawzence R. Quantes, Member 
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APPEARANCES 
Evcene J. Braptey, Ese, and 
Vixcenr P. McDevir, Ese., 
Philadelphia Electric Company, 
1000 Chestnut Street, Philadelphia, Pennsylvania, 
on behalf of the Applicant. 


Gzratp F. Haprock, Ese., and 

Wrist G. Evans, Ese., 
on behalf of the Regulatory Staff, Atomic 
Energy Commission, Washington, D. C. 


Spencer W. Reever, Ese., 
Spencer Building, St. Michaels, Maryland, 


and 


Jack R. Hazzis, Ese., 
Collier, Harris & Collier, 
Suite 207, Spainhour Building, 
Statesville, North Carolina, 
on behalf of the City of Dover, Delaware, 
petitioner for leave to intervene. 
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STATEMENT OF THE PROCEEDINGS 


This proceeding involves the Application filed with the 
Atomic Energy Commission (Commission) on February 10, 
1967, by Philadelphia Electric Company (Applicant) on its 
own behalf and as the representative of Public Service 
Electric and Gas Company (Public (Service), Delmarva 
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Power & Light Company (Delmarva), and Atlantic City 
i Electric Company (Atlantic City) under Section 104 b of 
the Atomic Energy Act of 1954, as amended (Act), for 
provisional construction permits to construct two boiling 
| water reactors, each to be operated initially at 3295 mega- 
watts (thermal) and to be located at Applicant’s Peach 
Bottom Atomic Power Station in Peach Bottom Township, 
York County, Pennsylvania. (Summary Description,’ p. 1; 
Safety Evaluation,? p. 1; Application,’ p. 2). 


The Application was reviewed by the Regulatory Staff 
(Staff) of the Commission which concluded that the Appli- 
' eant has satisfied all Commission requirements for the 
issuance of the construction permits (Safety Evaluation, 
pp. 52, 53). The Application was also reviewed by the 
| Advisory Committee on Reactor Safeguards which con- 
cluded that the proposed facilities can be constructed with 
reasonable assurance that they can be operated without 
undue risk to the health and safety of the public (Safety 
Evaluation, Appendix A). 


On November 1, 1967, the Commission issued a ‘‘Notice 
of Hearing on Application for Provisional Construction 
Permits”? in the captioned matter which set out the issues 
to be considered and initially decided by this Atomic Safety 
and Licensing Board (Board), designated by the Commis- 
sion to conduct the proceeding, as a basis for determining 
whether 


1 Summary Description of Peach Bottom Atomic Power Station Units No. 2 
and 3 and Review of Considerations Important to Safety, Tr. p. 146, et seq. 


2Safety Evaluation by the Division of Reactor Licensing, Tr. p. 245, et seq. 
3 Joint Exhibit A, Item No. 1. 
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provisional construction permits should be issued to the 
Applicant. This Notice of Hearing was published in the 
Fepera, Recister on November 3, 1967 (32 F.R. 15403). 

On November 16, 1967 the City of Dover, Delaware filed 
a Petition for Leave to Interven upon the ground of lack 
of jurisdiction of the Commission to issue the license in 
this case under Section 104 (b) of the Act, stating that it 
had an interest in the proceeding sufficient to permit its 
intervention. 

On November 28. 1967 the Board certified to the Com- 
mission the following questions: 


1. Does the Petition of the City of Dover, Delaware for 
Leave to Intervene set forth an ‘‘interest which may 
be affected”? and ‘how that interest may be af- 
fected”’, within the meaning of the applicable statu- 
tory and regulatory provisions, sufficient for the 
Board to grant the Petition? 


2. If the above question be answered in the affirmative, 
should the Board receive evidence at the Hearing on 
the matter of whether or not the Commission has 
jurisdiction to issue construction permits or licenses 
under Section 104 (b) of the Atomic Energy Act for 
the facilities proposed by the Applicant in the ab- 
sence of a finding under Sec. 50.22 of the Rules and 
Regulations of the Commission? 


By a Memorandum and Order dated December 5, 1967 
the Commission answered both questions in the affirmative, 
setting out certain reasons for its answers and certain 
guidelines for the Board. As to the first question, inter- 
vention was permitted under what 
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the Commission called a ‘‘sound exercise of administrative 
discretion as applied to the particular circumstances.”’ As 
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to the second question the Commission held that the Board 
should receive evidence as to jurisdiction under Section 
104 (b) but that the proceeding should not be ‘‘converted 
into one for a determination of ‘practical value’ under Sec- 
tion 102 of our Act.’? The Commission also stated its agree- 
ment with the Duke Power Company Board (Dockets Nos. 
50-269, 50-270, 50-287) in its view that ‘‘the definition of 
‘research and development’ in the Act and the Commis- 
ison’s regulations is sufficiently broad that it encompasses 
as ‘development’ a demonstration that will provide a basis 
for commercial evaluation.”’ 


By its Order dated December 6, 1967 the Board ‘‘upon 
the basis of the Commission’s Memorandum and Order and 
within its terms’’, granted the Petition of the City of Dover 
for Leave to Intervene. 


A Pre-hearing Conference was held on November 21, 
1967 at Delta, York County, Pennsylvania and a Hearing 


was held at the same place on December 7-8, 1967, pursuant 
to a Notice of Hearing. At the Hearing evidence was pre- 
sented by the Applicant, the Commission’s Regulatory 
Staff and the Intervenor. 


Fryvines or Fact 


1. The proposed facilities will be owned by the Applicant, 
Public Service, Delmarva and Atlantic City as tenants in 
common without right of partion and with the respective 
undivided interest, and capacity and energy entitlements in 
the output of the proposed facilities being as follows: 
Applicant 42.49%, Public Service 42.49%, Delmarva 7.51% 
and Atlantic City 7.51% (Application, p. 2; Lovjoy Testi- 
mony,’ p. 2). The four 


4 Testimony of Charles A. Lovejoy, Tr. p. 248, et seq. 
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companies will provide funds for the project in accordance 
with their respective ownership percentage participation 
(Everett Testimony,’ p. 5). The Applicant will be respon- 
sible for the design, construction and operation of the pro- 
posed facilities, with General Electric Company furnishing 
the nuclear steam supply systems and turbine generators, 
and Bechtel Corporation furnishing balance of plant design 
and construction services (Everett Testimony, pp. 6-8; 
Safety Evaluation, pp. 49, 50). 


2. The companies participation in the ownership of the 
project are public utility corporations supplying electric 
service in their respective service areas, and plan to finance 
their shares of the design and construction of the project 
in the ordinary course of their business (Application, p. 5; 
Lovejoy Testimony, p. 4). The total capital requirements 
of the four owners of the five-year period 1967-1971 are 
$2,345 million, of which approximately $300 million or 14% 
js for the proposed facilities. Of these total requirements 
approximately 40% will be obtained from internal sources 
and 60% from equity and debt securities (Lovejoy Testi- 
mony, p. 5; Mitchell Testimony,* pp. 2-3; Smith Testi- 
mony,’ pp. 3-4; Vence Testimony,* p. 2). Each company is 
soundly financed and has adequate resources at its com- 
mand (Lovejoy Testimony, p. 6). 


3. The Applicant has gain experienced in the construc- 
tion and operation of nuclear generating plants through the 
participation by its personnel over a number of years 


—— 


5 Testimony, James L. Everett, III, Tr. p. 45, et seq. 
6 Testimony of Leroy H. Mitchell, Tr. p. 120, et seq. 
7 Testimony of Robert I. Smith, Tr. p. 100, et seq. 

8 Testimony of Anthony C. Vence, Tr. p. 138, et seq. 
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in projects for the development of atomic energy for elec- 
tric power generation, and through having undertaken the 
design, construction and operation of a high temperature, 
gas cooled nuclear power plant at its Peach Bottom site 
(Everett Testimony, pp. 8-10; Safety Evaluation, p. 49). 
General Electric Company, the nuclear steam supply sys- 
tems supplier, has had considerable experience in the de- 
sign and construction of nuclear facilities. Bechtel Corpo- 
ration, the construction contractor, has also had consider- 
able experience in the design and construction of nuclear 
generating stations (Safety Evaluation, pp. 49, 50). 


4. The Peach Bottom Atomic Power Station is located 
on a 600-acre site, owned by the Applicant, on the westerly 
shore of the Conowingo Reservoir in Peach Bottom Town- 
ship, York County, Pennsylvania. The minimum site 
boundary distance is about 2,500 feet from the proposed 
facilities. The closest population center is Lancaster, 
Pennsylvania, located about eighteen miles north of the site 
and having a population of about 61,000, according to the 
1960 census. The major portion of the land surrounding 
the site is devoted to agriculture (Summary Description, 
p. 2; Safety Evaluation, p. 14). 


5. The Applicant proposes to initially operate each re- 
actor at core power levels up to 3,295 Mw thermal. How- 
ever, the nuclear steam supply system for each reactor is 
designed for 3,440 Mw thermal, and the engineered safe- 
guard systems have been designed and the safety analysis 
conducted by the Applicant and the Staff on the basis of 
a power level of 3,440 Mw thermal. Before operation at 
any power level above 3,295 Mw thermal will be authorized, 
a further safety evaluation will be made to assure that the 
core can be operate safely at higher power levels. (Sum- 
mary Description, p. 7; Safety Evaluation, p. 1). 
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11. The proposed facilities incorporate design features 
requiring research and development programs in order to 
finalize design details. The more significant areas involving 
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research and development include: high pressure coolant 
injection efficiency, core spray effectiveness, fuel clad fail- 
ure, fuel damage limit, local melting from blockage, inter- 
channel flow stability, main steam isolation valve testing 
and in-core ion chambers. Information developed through 
the research and development programs relating to these 
and other areas will be submitted to the Staff for further 
review. Such programs are reasonably designed to re- 
solve any safety questions associated with the features 
named above and will provide the data necessary to con- 
struct the proposed facilities in accordance with the cri- 
teria and specifications set forth in the Application (Tr. 
pp. 153-164; Summary Description, pp. 26-40; Safety 
Evaluation, pp. 39-46). 


12. The construction and operation of the proposed fa- 
cilities will provide information bearing upon their prac- 
tical value for industrial or commercial purposes, such 
information relating to design and construction at an eco- 
nomic cost, the achievement of full power output, con- 
tinuity of service and load carrying capability on electric 
systems, and the technical and economic operation of the 
nuclear fuel cycle in connection with such facilities. (Tr. 
pp. 181-182). 


18. The activities to be conducted under the permits 
applied for will be within the jurisdiction of the United 
States, and all of the Directors and principal officers of the 
Applicant and the other three owner companies are United 
States citizens. None of these companies is owned, con- 
trolled or dominated by an alien, a foreign corporation or 
a foreign government. The activities to be conducted do 
not involve any restricted data, but the Applicant has 
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agreed to safeguard any such data which might become 
involved in accordance with 10 CFR 50.33 (i). Special nu- 
clear material for use as fuel in the proposed 
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facilities will be obtained from sources of supply available 
for civilian purposes, so that there will be no diversion of 
such material from military purposes, and will be subject 
to Commission Regulation (Summary Description, p. 43; 
Safety Evaluation, p. 51). 


The Board has adopted Proposed Findings of Fact and 
Conclusions of Law presented by the Applicant and con- 
curred in by the Staff. 


Intervenor’s interest relates solely to the jurisdictional 
question of whether this Application is properly filed, and 
whether licenses may issue, under Section 104 (b) of the 
Act. Allits Proposed Findings of Fact and Conclusions of 
Law are confined to this matter.” 


Intervenor’s Proposed Finding of Fact No. 1 is rejected. 
Proposed Findings of Fact Nos. 2 and 8 contain some facts 
which the Board could accept but seem to be predicated on 
the contention that the utilization facility for which the 
license is sought is narrowly restricted to the ‘‘particular 
boiling water reactors.’’? The Board must reject this re- 
strictive definition as impractical and contrary to usage 
as generally accepted within the nuclear industry. Special- 
ized equipment is required to utilize special nuclear mate- 
rials in a reactor for the generation of steam and thus must 
be included within the meaning of a utilization facility. Ad- 
ditionally, special provisions are demanded of equipment to 
be associated with a nuclear reactor which might otherwise 
be considered as conventional. This view finds its support 


©The Board notes that the Intervenor has failed to comply with Section 
2.754 of the Commission’s Rules of Practice by failing to ‘‘clearly and 
concisely set forth . . . material issues of fact presented on the record, with 
exact citations to the record and exhibits in support of each finding.’’ 
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in the scope of the review conducted by the staff of the 
Commission in arriving at a determination that the pre- 
requisite conditions for a construction permit have been 
satisfied. 

2508 


Intervenor’s Proposed Findings of Fact Nos. 9 through 
21 are rejected and 


Intervenor’s Proposed Conclusions of Law 3 through 12 
are rejected because they are contrary to law and the evi- 
dence in the case. 


Conclusions 


Upon consideration of the entire record in this proceed- 
ing, and in light of the findings and discussions herein- 
above set out, this Atomic Safety and Licensing Board has 
concluded that: 


1. In accordance with the provisions of 10 CFR 50.35(a), 


a. The Applicant has described the proposed design of 
the facilities, including, but not limited to, the principal 
architectual and engineering criteria for the design and 
has identified the major features or components incorpo- 
rated therein for the protection of the health and safety of 
the public; 

b. Such further technical or design information as may 
be required to complete the safety analysis and which can 
reasonably be left for later consideration will be supplied 
in the final safety analysis report; 

ce. Safety features or components which require research 
and development have been described by the Applicant and 
the Applicant has identified, and there will be conducted, a 
research and development program reasonably designed to 
resolve any safety questions associated with such features 
or components; and 

d. On the basis of the foregoing, there is reasonable 
assurance that (1) such safety questions will be satisfac- 
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torily resolved at or before the latest date stated in the 
Application for completion of construction of the proposed 
facilities, and (ii) taking into 

2509 
consideration the site criteria contained in 10 CFR Part 
100, the proposed facilities can be constructed and operated 


at the proposed location without undue risk to the health 
and safety of the public. 


2. The Applicant is technically qualified to design and 
construct the proposed facilities ; 


3. The Applicant, together with Public Service Electric 
and Gas Company, Delmarva Power & Light Company and 
Atlantic City Electric Company, is financially qualified to 
design and construct the proposed facilities ; 


4, The issuance of a permit for the construction of the 
facilities will not be inimical to the common defense and 
security or to the health and safety of the public; 


5. 


A. Under the statutory language and the Commis- 
mission’s construction of it in this case and more 
recently in the Decision of January 3, 1968 in the 
Duke Power Company Case denying the Exceptions 
of eleven municipalities, the proposed facilities 
here are utilization facilities involved in the conduct 
of research and development. There is substantial 
evidence in the record reflecting: 


(1) A number of aspects of research and develop- 
ment needed to complete the design of cer- 
tain components for the Peach Bottom Units 
(Findings of Fact No. 11), and 


(2) That the construction and operation of these 
utilization facilities will constitute a demon- 
stration that will provide 
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a basis for commercial evaluation. (Finding 
of Fact No. 20). 


B. The Applicant has sustained its burden of proof as 
to the jurisdiction of the Board and all other mat- 
ters pertinent to its application. 


C. The application is properly filed under and licenses 
may be issued under Section 104(b) of the Act. 


ORDER 


Pursuant to the Act and the Commission’s Regulations, 
Ir Is Onverep Tar, subject to review by the Commission 
upon its own motion or upon the filing of exceptions in ac- 
cordance with the ‘‘Rules of Practice,’’ 10 CFR Part 2, 
the Director of Regulation is directed to issue to Phila- 
delphia Electric Company provisional construction permits 
pursuant to Section 104 (b) of the Act substantially in the 
form of Appendix A to the Notice of Hearing in this pro- 
ceeding within 10 days from the date of issuance of this 
decision. The permits may reflect the ownership of the 
facilities by including the names of the four applicants in 
the title and paragraphs 1, 2. C and 3 of the permits may be 
modified as set forth in the Appendix to the Brief of the 
AEC Regulatory Staff. Ir Is FurtHer ORDERED, in accord- 
ance with 10 CFR 2.764, good cause not having been shown 
to the contrary, this initial decision shall be immediately 
effective. 

Atomic SaFety anp Licenstnc Boarp 


/s/ Dav B. Hatu 
David B. Hall 

/s/ Lawrence R. QuaRLES 
Lawrence R. Quarles 


/s/ Jack M. CaMPBELL 
Jack M. Campbell, Chairman 


Dated at Washington, D. C. 
January 29, 1968 
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CERTIFICATE OF SERVICE 
(Omitted) 
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UNITED STATES 
ATOMIC ENERGY COMMISSION 
WASHINGTON, D. c. 20545 


PuHrLapELPHIA ELectric COMPANY 
Pustic Service Exectric anp Gas CoMPANY 
Detmarva Power anp Licut Company 
Arvantic Crry Evecrric Company 


(Peace Borrom Aromic Powzr Station 
Unir No. 2) 


Docxer No. 50-277 
Provisional Construction Permit 
Construction Permit No. CPPR-37 


1. Pursuant to section 104(b) of the Atomic Energy Act of 
1954, as amended, (the Act), and Title 10, Chapter 1, 
Code of Federal Regulations, Part 50, ‘‘Licensing of 
Production and Utilization Facilities,’’ and pursuant to 
the order of the Atomic Safety and Licensing Board, the 
Atomic Energy Commission (the Commission) hereby 
issues a provisional construction permit to Philadelphia 
Electric Company, Public Service Electric and Gas Com- 
pany, Delmarva Power and Light Company and Atlantic 
City Electric Company, with Philadelphia Electric Com- 
pany acting as the representative of the other three com- 
panies, (the applicants) for a utilization facility (the 
facility) designed to operate at 3,295 megawatts 
(thermal), described in the application and amendments 
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thereto filed in this matter and as more fully described in 
the evidence received at the public hearing upon that 
application. The facility, known as Peach Bottom Atomic 
Power Station Unit No. 2 will be located at the Phila- 
delphia Electric Company’s site in Peach Bottom, York 
County, Pennsylvania. 


2. This permit shall be deemed to contain and be subject to 
the conditions specified in Sections 50.54 and 50.55 of said 
regulations; is subject to all applicable provisions of the 
Act, and rules, regulations and orders of the Commission 
now or hereafter in effect; and is subject to the condi- 
tions specified or incorporated below: 

A. The earliest date for the completion of the facility is 
June 1, 1972, and the latest date for completion of the 
facility is October 1, 1972. 

. The facility shall be constructed and located at the 
site as described in the application, as amended, at 
Peach Bottom in York County, Pennsylvania. 


. This construction permit authorizes the Philadelphia 
Electric Company to construct the facility described 
in the application 
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and the hearing record in accordance with the prin- 
cipal architectural and engineering criteria set forth 
therein. 


3. This permit is provisional to the extent that a license au- 
thorizing operation of the facility will not be issued by 
the Commission unless (a) the applicants submit to the 
Commission, by amendment to the application, the com- 
plete final safety analysis report, portions of which may 
be submitted and evaluated from time to time; (b) the 
Commission finds that the final design provides reason- 
able assurance that the health and safety of the public 
will not be endangered by the operation of the facility in 
accordance with procedures approved by it in connection 
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with the issuance of said license; and (c) the applicants 
submit proof of financial protection and the execution of 
an indemnity agreement as required by Section 170 of 
the Act. 

For tHE Atomic Enercy ComMMIssION 


Savy Levine for 
Peter A. Morris, Director 
Division of Reactor Licensing 


Date of Issuance: Jan. 31, 1968 
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UNITED STATES 
ATOMIC ENERGY COMMISSION 
WASHINGTON, D. c. 20545 
PumapELPHia Execrric Company 
Pustic Service Exvectric anp Gas Company 
Detmarva Power anp Licut Company 
Artanric Crry Exectric Company 
(Peach Borrom Atomic Power Sration 
Unir No. 3) 
Docket No. 50-278 
Provisional Construction Permit 
Construction Permit No. CPPR-38 


1. Pursuant to Section 104(b) of the Atomic Energy Act of 
1954, as amended, (the Act), and Title 10, Chapter 1, 
Code of Federal Regulations, Part 50, ‘‘Licensing of 
Production and Utilization Facilities,’’ and pursuant to 
the order of the Atomic Safety and Licensing Board, the 
Atomic Energy Commission (the Commission) hereby 
issues @ provisional construction permit to Philadelphia 
Electric Company, Public Service Electric and Gas Com- 
pany, Delmarva Power and Light Company and Atlantic 
City Electric Company, with Philadelphia Electric Com- 
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pany acting as the representative of the other three com- 
panies, (the applicants) for a utilization facility (the fa- 
cility), designed to operate at 3,295 megawatts (thermal), 
described in the application and amendments thereto filed 
in this matter and as more fully described in the evidence 
received at the public hearing upon that application. 
The facility, known as Peach Bottom Atomic Power Sta- 
tion Unit No. 3 will be located at the Philadelphia Elec- 
tric Company’s site in Peach Bottom, York County, 
Pennsylvania. 

2. This permit shall be deemed to contain and be subject to 
the conditions specified in Sections 50.54 and 50.55 of said 
regulations; is subject to all applicable provisions of the 
Act, and rules, regulations and orders of the Commis- 
sion now or hereafter in effect ; and is subject to the con- 
ditions specified or incorporated below: 


A. The earliest date for the completion of the facility is 
June 1, 1972, and the latest date for completion of the 
facility is October 1, 1972. 


. The facility shall be constructed and located at the 
site as described in the application, as amended, at 
Peach Bottom in York County, Pennsylvania. 

This construction permit authorizes the Philadelphia 
Electric Company to construct the facility described 
in the application 

2519 
and the hearing in accordance with the principal 
architectural and engineering criteria set forth 
therein. 


. This permit is provisional to the extent that a license au- 
thorizing operation of the facility will not be issued by 
the Commission unless (a) the applicants submit to the 
Commission, by amendment to the application, the com- 
plete final safety analysis report, portions of which may 
be submitted and evaluated from time to time; (b) the 
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Commission finds that the final design provides reason- 
able assurance that the health and safety of the public 
will not be endangered by the operation of the facility in 
accordance wth procedures approved by it in connection 
with the issuance of said license; and (c) the applicants 
submit proof of financial protection and the execution of 
an indemnity agreement as required by Section 170 of the 
Act. 


For tHE Atomic Enercy CoMMISSION 


Savy Lzvryz for 
Peter A. Morris, Director 
Division of Reactor Licensing 


Date of Issuance: Jan. 31, 1968 
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Exceptions of City of Dover, Delaware, Intervenor, to Initial 


Decision of Atomic Safety and Licensing Board 
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Now comes the Intervenor, City of Dover, Delaware, and 
pursuant to Section 2.762 ofthe Rules of Practice of the 
' Atomic Energy Commission (Commission) and other re- 
lated rules, hereby, in apt time, files exceptions to the Ini- 
tial Decision (I.D.) in these dockets of the Atomic Safety 
and Licensing Board (Board), issued January 29, 1968, as 
follows: 


Exception 1 


Intervenor, City of Dover, Delaware, excepts to the Order 
of the Board which reads as follows (I.D. p. 12): 


“Order 


Pursuant to the Act and the Commission’s Regulations, 
Ir Is OnperEp Txat, subject to review by the Commission 
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upon its own motion or upon the filing of exceptions in ac- 
cordance with the ‘‘Rules of Practice,’ 10 CFR Part 2, 
the Director of Regulation is directed to issue to Phila- 


delphia Electric Company provisional construction per- 
mits pursuant to Section 104(b) of the 
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Act substantially in the form of Appendix A to the Notice 
of Hearing in this proceeding within 10 days from the date 
of issuance of this decision. The permits may reflect the 
ownership of the facilities by including the names of the 
four applicants in the title and paragraphs 1, 2.C and 3 
of the permits may be modified as set forth in the Appendix 
to the Brief of the AEC Regulatory Staff. Ir Is FurTHer 
OxpeEReED, in accordance with 10 CFR 2.764, good cause not 
having been shown to the contrary, this initial decision 
shall be immediately effective.”’ ° 


The grounds of this first Exception are: 


Grounp 1. The Board erroneously rejected the Order 
proposed by Intervenor, City of Dover, Delaware, as fol- 
lows (Intervenor’s Proposed Findings of Fact and Con- 
clusions of Law (IPF) p. 12): 


‘¢Order 


It is Ordered that the Application of Philadelphia Elec- 
tric Company herein be and the same is hereby denied for 
want of jurisdiction.”’ 


Grouxp 2. The grounds of each of the exceptions here- 
inafter set forth, together with the authorities and record 
references cited in support thereof, are each and all in- 
corporated herein by reference in support of this summary 
Exception. 

* A true and correct copy of the permits since issued by the Board pursuant 


to said Order is hereto attached, made part hereof, and marked Appendix A 
hereto. 
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Exception 2 


Intervenor, City of Dover, Delaware, excepts to the ulti- 
mate conclusion of the Board, which reads as follows (1.D. 
p. 12, par. 5.C): 

‘“‘C. The application is properly filed and licenses 
may be issued under Section 104(b) of the Act.’’ 

The grounds of this second Exception are: 


Grounp 1. The Board erroneously rejected the ultimate 
conclusion proposed by the Intervenor, as follows (IPF p. 
11, par. 13; Brief of City of Dover, Delaware, Intervenor 
(Brief) p. 19, par. 10): 


“10. The Commission and the Board are wholly 
without jurisdiction to license the two particu- 
lar Boiling Water Reactors for which license 
is sought under Section 104(b) of the Act.’’ 


Grounp 2. The grounds of each and all of the excep- 
tions hereinafter set forth, together with the authorities 
and record references cited in support thereof, are each 
and all incorporated herein by reference in support of this 
summary exception. 


Exception 3 
Intervenor, City of Dover, Delaware, excepts to the 
Board’s ultimate finding and conclusion that (I.D. p. 11): 


‘*A. Under the statutory language and the Commis- 
sion’s construction of it in this case and more 
recently in the 
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the Decision of January 3, 1968 in the Duke 
Power Company Case denying the Exceptions 
of eleven municipalities, the proposed facilities 
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here are utilization facilities involved in the con- 
duct of research and development.”’ 


The grounds of this third Exception are: 


Gzounp 1. The Board erroneously rejected the ultimate 
finding proposed by Intervenor, as follows (IPF p. 11, pars. 
11-13; Brief, p. 3, par. 3): 

“The two particular Boiling Water Reactors for which 
Ticense is sought here are commercial utilization fa- 
cilities and not research and development utilization 
facilities.”’ 

Grounp 2. The grounds of each of the exceptions herein- 
after set forth, together with the authorities and record 
references cited in support thereof, are each and all in- 
corporated herein by reference in support of this sum- 
mary exception. 

Exceprion 4 

Intervenor, City of Dover, Delaware, excepts to the ultr- 
mate finding and conclusion of the Board that (LD., p. 12, 
par. 5.B): 


“B. The Applicant has sustained its burden of 
proof as to the jurisdiction of the Board and 
all other matters pertinent to its application.” 


The grounds of this fourth Exception are: 


Gzounp 1. The Board erroneously rejected the ultimate 
finding and conclusion proposed by the Intervenor that 
(IPF p. 8, 
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par. 13; p. 11, par. 13; Brief, p. 6, par. 4): 
‘Applicant has failed to offer any substantial evi- 
dence that the two particular Boiling Water Reactors 
for which license is applied are ‘‘utilization facilities 
involved in research and development activities lead- 
ing to the establishment of the practical value of such 
facilities for industrial and commercial purposes.”’ 
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Grounp 2. Applicant wholly failed to prove that the 
particular reactors for which license is sought here are 
presently noncommercial and involved in research and de- 
velopment activities designed to develop them into com- 
mercial reactors which could be manufactured and sold for 
commercial use without Government subsidy to either the 
buyer or the seller. 


Grounp 3. On the contrary, the record affirmatively 
shows that said two reactors are commercial utilization fa- 
cilities and not research development facilities, since said 
two particular Boiling Water Reactors, for which license 
is sought here under Section 104(b) of the Act, were sold 
by General Electric Company and bought by Philadelphia 
Electric ‘Company for use in the regular course of the busi- 
ness of Philadelphia Electric, Public Service Electric and 
Gas, Delmarva Power and Light, and Atlantic City Elec- 
tric, without Government subsidy to either the buyer or 
the seller. 


The record references in support of this ground of ex- 
ception are as follows: 
Tr. 96 Tr. 99 Tr. 117 Tr. 123 
Tr. 98 Tr. 100 Tr. 118 Tr. 143 
2527 


Grounp 4. The grounds of each of the exceptions here- 
inafter set forth, together with the authorities and record 
references cited in support thereof, are each and all incor- 
porated herein by reference in support of this summary 
exception. 


Exception 5 


Intervenor, City of Dover, Delaware, excepts to the find- 
ing and conclusion of the Board that (ID. p. 9): 


“‘Intervenor’s Proposed Finding of Fact No. 1 is re- 
jected. Proposed Findings of Fact Nos. 2 and 8 con- 
tain some facts which the Board could accept but seem 
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to be predicated on the contention that utilization fa- 
cility for which the license is sought is narrowly re- 
stricted to the ‘‘particular boiling water reactors.’’ 
The Board must reject this restrictive definition as im- 
practical and contrary to usage as generally accepted 
within the nuclear industry.”’ 


The grounds of this fifth Exception are: 


Gzounp 1. The Board erroneously rejected Intervenor’s 
Proposed Finding of Fact No. 1, which is as follows (IPF 


p. 9): 


“1. The utilization facilities, for which license is 


sought herein under Section 104b. of the Act, are 
two particular Boiling Water Reactors.” 


Grounp 2. The Board erroneously rejected Intervenor’s 
Proposed ‘Conclusion of Law No. 4, which reads as follows 
(IPF pp. 3-5): 


“4. Under section 104b of the Act, the Commission is 
authorized to issue 
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licenses to persons applying therefor ‘‘for utili- 
zation and production facilities.” The term “oth 
zation facility”? is expressly defined in the Act. 
Section 11, paragraph cc., of the Act provides: 


‘tee, The term ‘utilization facility’ means (1) any 
equipment or device, except an atomic weapon, 
determined by rule of the Commission to be capa- 
ble of making use of special nuclear material in 
such quantity as to be of significance to the common 
defense and security, or in such manner as to affect 
the health and safety of the public, or peculiarly 
adapted for making use of atomic energy in such 
quantity as to be of significance to the common 
defense and security, or in such manner as to 
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affect the health and safety of the public; or (2) 
any important component part especially designed 
for such equipment or device as determined by 
the Commission.’’ 


The utilization facility involved here is the reactor, and 
not the entire Peach Bottom Atomic plant, or any part 
thereof, other than the reactors. Section 11 cc of the Act 
defines ‘‘utilization facility’? as ‘‘any equipment or de- 
vice except an atomic weapon, determined by rule of the 
Commission to be capable of making use of special nuclear 
material ...; or (2) any important component part es- 
pecially designed for such equipment or device as de- 
termined by the Commission.’’ But, by the Commission’s 
Rules and Regulations, 10 CFR Part 50, Section 50.2(b), 
the term ‘‘utilization facility’’ is limited to ‘‘any nuclear 
reactor other than one designed or used primarily for the 
formation of plutonium or U-233.’? The Commission has 
never even determined that any 
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component part of the reactor especially designed for such 
equipment is capable of making use of special nuclear 
material and therefore ‘‘a utilization facility’? within the 
meaning of Sec. 11 ce (2) of the Act, supra. The only 
utilization facilities involved herein are the two Boiling 
Water Reactors to be employed in the Peach Bottom Atomic 
Plant, Units 2 and 3, and neither any component part of 
the said Reactors nor any part of said Plant other than 
the said Reactors. Nor is the entire Boiling Water Type 
Reactor the utilization facility involved herein. 


Grounp 3. The Board erroneously rejected Intervenor’s 
Proposed Findings of Fact Nos. 2 and 8 for the specious 
reason that these proposed findings ‘‘seem to be predi- 
eated on the contention that the utilization facility for 
which the license is sought is narrowly restricted to the 
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‘particular boiling water reactors.’ (LD. p. 9) Said 
Proposed Findings of Fact Nos. 2 and 8 read as follows 
(IPF p. 9, 10): 


“(2 Said two particular Boiling Water Reactors are 
each designed to operate at 3,295,000 kilowatts 
(thermal).”’ 


. The use of said two particular Boiling Water 
Reactors proposed by Applicant is to produce 
heat for the primary purpose of central station 
generation of electrical energy in enormous quan- 
tities without Government subsidy for meeting 
the wholesale and retail requirements in the or- 
dinary course of business of numerous great 
privately-owned public utility enterprises, includ- 
ing 
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Philadelphia Electric Company, Public Service 
Electric and Gas Company, Delmarva Power and 
Light Company, Atlantic City Electric Company, 
and the other members of the vast interstate 
power pool known as the Pennsylvania-Jerse- 
Maryland Interconnection, or P-J-M pool.’’ 


Excgrtion 6 


Intervenor, City of Dover, Delaware, excepts to the finding 
and conclusion of the Board that the utilization facilities 
to be licensed include the entire plant and/or certain com- 
ponents other than the reactors themselves (I.D. p. 9). 


The grounds of this sixth Exception are: 
Grounp 1. The Board erroneously found that (LD. p. 
9): 


“The Board must reject this restrictive definition of 
‘utilization facility’ as (including only the reactor 
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and not the components of the reactor nor the entire 
Peachbottom plant) as impractical and contrary to 
useage as generally accepted within the nuclear in- 
dustry. Specialized equipment is required to utilize 
special nuclear materials in a reactor for the gen- 
eration of steam and thus must be included within 
the meaning of a utilization facility. Additionally, 
special provisions are demanded of equipment to be 
associated with a nuclear reactor which might other- 
wise be considered as conventional. This view finds 
its support in the scope of the review conducted by 
the staff of the Commission in arriving at a deter- 
mination that the prerequisite conditions for a con- 
struction permit have been satisfied.’’ 


Grounp 2. The Board erroneously adopted an engineer’s 
definition of the statutory words ‘‘utilization facility,” 
for no better reason than that this definition had been 


adopted by 
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the Company and Regulatory Staff engineers in preparing 
the case, (I.D. p. 9; Everett, Tr. 81, 181), thereby placing 
the industry and the Regulatory Staff of this Commission 
above the law. The able counsel for the Applicant, Phil- 
adelphia Electric Company, rejected the engineering defi- 
nition used by Applicant’s Vice President Engineering 
and Research Everett, in the development of the case 
for jurisdiction as unlawful, and frankly admitted in open 
court that it is the reactor and not the entire plant which 
is the legal definition of the term ‘‘utilization facility,”’ 
as employed in the Act, and Commission’s regulations, as 
follows (Tr. 81): 


‘‘Mr. Braptey: If the court please, I wish to make a 
legal insertion at this point in that the definition of 
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the reactor.”’ 


' his admission of counsel, which was not improvidently 
made, conceded the collapse of the Company’s case for 
jurisdiction, which rests upon the engineering definition 
| and falls with the legal definition of the statutory term 
‘ntilization facility,’? as will be seen from a reading of 
the grounds of the next Exception. 


Exception 7 


Intervenor, City of Dover, Delaware, excepts to the find- 
ing and conclusion of the Board that (ID. p. 11, par. 5.A 
(1) and (2): 


‘‘There is substantial evidence in the record reflecting: 
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(1) A number of aspects of research and development 
needed to complete the design of certain com- 
ponents for the Peach Bottom Units (Findings 
of Fact No. 11), and 


(2) That the construction and operation of these utlii- 
zation facilities will constitute a demonstration 
that will provide a basis for commercial evalua- 
tion. (Finding of Fact No. 20).”’ 


The grounds of this seventh Exception are: 


Grounp 1. The Board erred in adopting the above find- 
ing and conclusion for the reason that all of the ‘‘aspects 
of research and development”? listed related, as the Board 
expressly found, to ‘‘certain components’’ and not to the 
Boiling Water Reactors themselves, said two Boiling Water 
Reactors being the only ‘‘utilization facilities’? involved, 
as that term is legally and correctly defined, by the Act 
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and the Commission’s own Rules and Regulations, as 
above set forth, in the grounds of Exception 6. 


Grounp 2. The Board further erred in adopting the 
above finding and conclusion, for the reason that the 
Board’s theory ‘‘that the construction and operation of 
these utilization facilities will constitute a demonstration 
that will provide a basis for commercial evaluation’’ is 
based upon the lawless ‘‘engineers’’ or ‘‘industry’’ defi- 
nition of the statutory term ‘‘utilization facility’’ described 
in the grounds for previous exceptions, and clearly has 
no application whatsoever to the reactors themselves, which 
are the only ‘utilization facilities’? involved in this pro- 
ceeding, 
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in accordance with the definition adopted by the Congress 
and expressly set forth in the Act, all as more fully above 
and hereinafter set forth. 


Exception 8 


Intervenor, City of Dover, Delaware, excepts to the fail- 
ure and refusal of the Board to find and conclude that the 
Congress, by expressly requiring the licensing of “‘com- 
mercial’’ utilization facilities wnder Section 103 of the 
Act, has prohibited the licensing of utilization facilities 
sold by the manufacturer and bought by the purchaser for 
commercial use without Government subsidy to either, un- 
der Section 104 of the Act. 


Grounp 1. The Congress, by simultaneous amendment 
of Sections 101 and 103 (P.L. 84-1006, 7 Stat. 1069, Sec- 
tions 11 and 12) has forbidden the ‘‘use’’ of any utilization 
facility without a license, has authorized by express words 
the licensing of the ‘‘use’’ of any utilization facility only 
under Section 103, and has not expressly or by implication 
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authorized the licensing of the ‘‘use’”’ of any utilization 
facility under Section 104. 


Gzounp 2. The Board, by issuing a non-commercial 
license to Applicant under Section 104 of the Act, under 
the transparent guise of adopting the ‘‘industry’’ or ‘‘en- 
gineers’’ definition of ‘‘ytilization facility”? and rejecting 
as ‘too restrictive”’ the definition of ‘<ytilization facility”’ 
which Congress itself wrote into the Atomic Energy Act, 
has flagrantly violated the Congressional 
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prohibition against the licensing under Section 104 of 
utilization facilities sold by the manufacturer and bought 
by the purchaser for commercial use, without Government 
subsidy to either the buyer or the seller. 


Gzounp 3. The Initial Decision of the Atomic Safety 
and Licensing Board in this proceeding, thus adversely 
affects the City of Dover, Delaware, Intervenor, by grant- 
ing a non-commercial license to Applicant under Section 
104(b) of the Act, for the reason that Dover is thus de- 
prived of its statutory rights under the Act, and Applicant 
is thus freed from its statutory obligations under the Act, 
imposed by Congress to prevent what is now in progress, 
in this and numerous other cases now pending before this 
Commission, the greatest grab for private monopoly power 
by the electric utility industry since Dixon-Yates. See 
Atomic Energy Act, 42 U.S.C. Sections 


2132 

2133 (c) 

2019 CFR Title 10, Secs. 50.24 
2135(c) ‘[a] and ‘[b] 

2232(c) 

2232(d) 
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Wherefore, the City of Dover, Delaware, Intervenor, re- 
spectfully prays that the Commission sustain each and all 
of the above listed Exceptions, and further prays that as 
to each and all of said Exceptions, the Commission over- 
rule the Board, and further prays that the Application 
herein for non-commercial 

2535 
licenses under Section 104(b) of the Act be denied for 
want of jurisdiction. 
Respectfully submitted, 


Crry or Dover, Detaware, InTERVENOR 


By: Spencer W. REEDER 
Spencer W. Reeder 
Spencer Building 
St. Michaels, Maryland 


: Jack R, Hazgis 
Jack R. Harris 
Suite 207 
Stimpson-Wagner Building 
Statesville, North Carolina 


Its Attorneys 
16 February 1968 
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Decision 


This matter comes before us upon exceptions which have 
been filed by the City of Dover, Delaware, to an initial 
decision of an atomic safety and licensing board dated 
January 29, 1968. In its initial decision, the board au- 
thorized the issuance of provisional construction permits 
under Section 104 b. of the Atomic Energy Act to the 
Philadelphia Electric Company, the Public Service Hlec- 
tric and Gas Company, the Delmarva Power and Light 
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Company, and the Atlantic City Electric Company, to 
build two boiling water reactors. The proposed facilities, 
which will be owned by all four companies as tenants in 
common with specified undivided interests, are to be lo- 
cated at the 
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Peach Bottom Atomic Power Station of the Philadelphia 
Electric Company in York County, Pennsylvania. Phila- 
delphia Electric will be responsible for the design, con- 
struction and operation of the facilities. 


The exceptions filed by the City of Dover, an intervenor 
in this proceeding, are in support of its basic contention 
that the Commission lacks jurisdiction to license the two 
proposed reactors under Section 104 b. of the Act. Phila- 
delphia Electric and the staff, in submissions completed 
on March 4, 1968, have filed briefs opposing the City’s 
exceptions. 


The two Peach Bottom reactors are single-cycle, foreed 
circulation boiling water reactors, each of which has an 
jnitial power rating of 3295 thermal megawatts and an 
ultimate expected power capability of 3440 thermal mega- 
watts. The proposed nuclear steam supply system is es- 
sentially identical to that of the Tennessee Valley Au- 
thority’s Browns Ferry Units 1 and 2 (Docket Nos. 50- 
959 and 50-260), previously authorized for construction 
by the Commission. The basic design features of the 
Peach Bottom facilities, including the various safety sys- 
tems incorporated for the protection of plant employees 
and the public, are described in the initial decision. Based 
on its review of the application and the record of this pro- 
ceeding, the board concluded, as had the regulatory staff 
and the Advisory Committee on Reactor Safeguards fol- 
lowing their reviews, that there is reasonable assurance the 
proposed facilities can be constructed 
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and operated without undue risk to the health and safety 
of the public. Our own review leads to the same conclusion. 


The appeal presently before us raises no health and 
safety question but disputes only the jurisdiction of the 
Commission to license the Peach Bottom facilities under 
Section 104 b. of the Act. The crux of the appellant’s 
position is that these facilities may not be licensed under 
that section since they were sold by the manufacturer 
and bought by the purchaser for commercial use, without 
Government subsidy to either. 


The jurisdictional objection has been central to the City 
of Dover’s participation in this proceeding. The City, 
a municipal customer of one of the applicant utilities, 
petitioned to intervene in the proceeding for the purpose 
of opposing the grant of licenses under Section 104 b. on 
the ground of lack of jurisdiction. The board granted 
intervention for this purpose on the basis, and within the 
terms, of our Memorandum and Order of December 5, 
1967. We had therein advised the board, in response to 
its request for guidance, that we deemed a grant of in- 
tervention to be appropriate as a matter of administrative 
discretion and that evidence may be received on the ques- 
tion of whether the application satisfies the requirements 
of Section 104 b. 


In the ensuing hearing, the intervenor and the other 
parties made their submissions to the board on the juris- 
dictional question. The board, in its initial decision, dealt 
specifically 
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with this point and concluded that the application is prop- 
erly filed and that licenses may be issued under Section 
104b. In so holding, the board relied upon the construction 
of the applicable statutory language in our Memorandum 
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Decision of January 3, 1968,’ and found that there is 
substantial evidence in the record to bring the Peach 
Bottom facilities within the ambit of those Commission 
expressions. 


The board’s jurisdictional determination was manifestly 
correct. As our discussion below shows, the rationale set 
forth in the Duke Decision of January 3, 1968, wherein 
we considered and rejected a similar jurisdictional objec- 
tion respecting the licensability of the Oconee reactors, 
is dispositive here. 


Turning first to the statutory language, Section 104 b. 
authorizes the Commission, insofar as is here relevant, 
to license thereunder ‘‘. . . utilization . - - facilities in- 
volved in the conduct of research and development ac- 
tivities leading to the demonstration of the practical value 
of such facilities for industrial or commercial purposes 


_.?, In Duke, we stated with respect to this language 
that: 
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« . . the ‘research and development’ about which 
Section 104 b. speaks encompasses as ‘development’ 
a demonstration that will provide a basis for com- 
mercial evaluation. Such ‘commercial evaluation’, in 
terms of earlier relevant declarations, means an evalu- 
ation of the economic competitiveness of the nuclear 
facility with conventional power plants. (Footnote 
omitted.) 


“Tn the context, then, of the statutory language and 
our construction of it, until there has been a ‘demon- 
stration of the practical value of such facilities for 
industrial or commercial purposes’, utilization facil- 


1 Matter of Duke Power Company (Docket Nos. 50-269, 50-270 and 50-287). 
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ities which will provide a basis for commercial evalu- 
ation in connection therewith (ie., ‘leading to’ such 
‘demonstration’) may be licensed under Section 104 
b.’” 


We went on to point out in Duke that the Commission 
has concluded on two occasions in rule making proceedings 
that ‘‘ “[p]ending the completion of scaled-up plants, and 
the information to be obtained from their operation’, there 
‘has not yet been sufficient demonstration of the cost of 
construction and operation of light water, nuclear electric 
plants to warrant making a statutory finding that any types 
of such facilities have been sufficiently developed to be 
of practical value’?”’. The Duke Decision restated the 
circumstances which we took into account in arriving at 
our rule making determinations and declared that, while 
two intermediate-sized plants have now been licensed for 
operation, essentially the same situation as regards ‘‘dem- 


onstration’’ obtains today. We then held: 
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“‘In this context, we think it manifest that large-scale 
utilization facilities, such as the Oconee reactors, by 
contributing to the as yet incomplete basis for a 
reliable estimate of economic competitiveness, are in- 
volved in the conduct of activities encompassed by 
Section 104 b. and, thus, are properly to be licensed 
thereunder.’’ 


It should be clear from the foregoing, that the proposed 
Peach Bottom facilities fall squarely within the compass 
of Section 104 b. as we have construed it. In this regard, 
we note and concur in the board’s specific finding that 
these facilities will provide design, construction and op- 
erating information bearing upon the practical value of 
such facilities for industrial or commercial purposes. 
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We further note that the initial decision enumerates a 
number of aspects of research and development needed 
to complete the design of certain components for the 
Peach Bottom facilities? 
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We are of the view here, as in Duke, that these research 
and development efforts, ‘‘individually and in combination, 
evidence[s] an experimental purpose concomitant with 
the purpose of economic demonstration’’. 


In its exceptions, the City of Dover has specifically 
challenged certain statements in the initial decision re- 
specting the scope of the term ‘‘utilization facility’’. The 
City contends that the board’s understanding of the term 
as including not only the reactor but associated equipment 
as well, is contrary to the definition of the term as set 
forth in Section 50.2(b) of our regulations. This asserted 
misunderstanding, the City argues, nullifies the board’s 
determination that the Peach Bottom facilities are in- 
volved in the conduct of activities encompassed by Sec- 
tion 104 b. 


It is, of course, clear that the term ‘‘utilization facility’’ 
as we have defined it in 10 CFR Section 50.2(b) means 
the nuclear reactor2 We think it further evident, from an 
examination of 


2 The initial decision sets forth the following as the more significant areas 
involving research and development: high pressure coolant injection efficiency ; 
core spray effectiveness; fuel clad failure, fuel damage limit; local melting 
from blockage; interchannel flow stability; main steam isolation valve test- 
ing; and in-core ion chambers. 


810 CFR Section 50.2(b) provides: 
¢ ‘Utilization facility’ means any nuclear reactor other than one de- 
signed or used primarily for the formation of plutonium or U-233.’’ 

10 CFR Section 50.2(k) provides: 


<< ‘Nuclear reactor’ means an apparatus, other than an atomic weapon, 
designed or used to sustain nuclear fission in a self-supporting chain 
reaction.’’ 
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the opening paragraph of the initial decision, that the 
board was well aware that the application which it was 
considering was one ‘‘for provisional construction permits 
to construct two boiling water reactors’’, The board’s 
view that equipment associated with a nuclear reactor 
cannot be disregarded in the review of a license application, 
is founded on what would seem to be the sound premise 
that associated equipment may be integral to the operation 
of a reactor and that such equipment can have nuclear 
safety significance. 


We do not regard the foregoing view of the board as 
invalidating its conclusion respecting the licensability of 
these facilities under Section 104 b.; and it patently does 
not alter our conclusion as to the applicability of that 
section or the reasons for it. What we set forth in Duke 
respecting utilization facilities which will provide a basis 
for commercial evaluation applies, as already stated, to the 
present facilities. With respect to the experimental as- 
pects of these facilities, we cannot deem the proposed 
research and development programs to be irrelevant to 
a Section 104 b. determination on the ground that those 
programs relate, as the City asserts, ‘‘to ‘certain com- 
ponents’ and not to the Boiling Water Reactors them- 
selves’. <A ‘“‘reactor”, it would seem evident, is the 
composite of its component parts; and research and de- 
velopment dealing with those components is plainly rele- 
vant to our determination—as, for that matter, is research 
and development on associated equipment 
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which bears directly on the operation of the reactor. At 
any event, in the present case there is proposed research 
and development which clearly relates to component parts 
of the reactors. 
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In sum, we believe the two Peach Bottom reactors are 
properly to be licensed under Section 104 b. of the Act. 


Tt is therefore Onperep that the exceptions of the City 
of Dover are denied. 
Commissioner Johnson, being absent, did not participate 
in this decision. 
By the Commission. 
/s/ W. B. McCoor 


W. B. McCool 
Secretary 


Dated: June 5, 1968 
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CERrirIcaTE oF SERVICE 
(omitted) 
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Petition for Reconsideration 
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Invex 
(omitted) 
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Pursuant to the Rules of Practice of the Atomic Energy 
Commission, Sec. 2.771, as amended March 3, 1966, effec- 
tive April 11, 1966 (31 FR. 4339) the following Petition 
for Reconsideration of the Final Decision of the Atomic 
Energy Commission herein, issued on June 5, 1968, filed 
within ten days after the date of the decision, as pro- 
vided by the Rule, states specifically ‘‘the respects in which 
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the final decision is claimed to be erroneous, the grounds 
of the petition, and the relief sought,’ as follows: 


I 
SpreciricaTION oF Hrrors AND GROUNDS oF PETITION 


The respects in which the final decision is claimed to 
be erroneous and the grounds of the petition are as follows: 
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First, the final decision erred in ordering “‘that the ex- 
ceptions of the City of Dover are denied.’’ (Decision, p. 
9.) The denial of each of said exceptions is hereby speci- 
fied as a separate error, and the grounds of each exception 
are hereby listed as the grounds of the petition, associated 
with each of said errors, as follows: 


Exception 1 


Intervenor, City of Dover, Delaware, excepts to the Order 
of the Board which reads as follows (I.D. p. 12): 


‘¢ORDER 


Pursuant to the Act and the Commission’s Regulations, 
Ir Is OnpExEp Twat, subject to review by the Commission 
upon its own motion or upon the filing of exceptions in 
accordance with the ‘‘Rules of Practice,’’ 10 CFR Part 2, 
the Director of Regulation is directed to issue to Phila- 
delphia Electric Company provisional construction permits 
pursuant to Sec. 104(b) of the 
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Act substantially in the form of Appendix A to the Notice 
of Hearing in this proceeding within 10 days from the 
date of issuance of this decision. The permits may reflect 
the ownership of the facilities by including the names of 
the four applicants in the title and paragraphs 1, 2.C and 
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3 of the permits may be modified as set forth in the 
Appendix to the Brief of the AEC Regulatory Staff. Ir 
Is FurTHer OnDERED, in accordance with 10 CFR 2.764, 
good cause not having been shown to the contrary, this 
initial decision shall be immediately effective.”’ * 

The grounds of this first Exception are: 


Gzounp 1. The Board erroneously rejected the Order 
preposed by Intervenor, City of Dover, Delaware, as fol- 
lows (Intervenor’s Proposed Findings of Fact and Con- 
clusions of Law (IPF) p. 12): 


‘sOrder 


It is Ordered that the Application of Philadelphia Hlec- 
tric Company herein be and the same is hereby denied 
for want of jurisdiction.” 


Grounp 2. The grounds of each of the exceptions here- 
inafter set forth, together with the authorities and record 


references cited in support thereof, are each and all in- 
corporated herein by reference in support of this summary 
Exception. 
2573 
Exception 2 


Intervenor, City of Dover, Delaware, excepts to the ulti- 
mate conclusion of the Board, which reads as follows (1.D. 
p- 12, par. 5.C): 

“‘Q, The application is properly filed and licenses may 
be issued under Section 104(b) of the Act.”’ 


The grounds of this second Exception are: 


Gzounp 1. The Board erroneously rejected the ultimate 
conclusion proposed by the Intervenor, as follows (IPF 


* A true and correct copy of the permits since issued by the Board pur- 
suant to said Order is hereto attached, made part hereof, and marked Ap- 
pendix A hereto. 
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p. 11, par. 13; Brief of City of Dover, Delaware, Intervenor 
(Brief) p. 19, par. 10): 


“10, The Commission and the Board are wholly with- 
out jurisdiction to license the two particular 
Boiling Water Reactors for which license is 
sought under Section 104(b) of the Act.’’ 


Grounp 2. The grounds of each and all of the excep- 
tions hereinafter set forth, together with the authorities 
and record references cited in support thereof, are each 
and all incorporated herein by reference in support of this 
summary exception. 


Exception 3 


Intervenor, City of Dover, Delaware, excepts to the 
Board’s ultimate finding and conclusion that (I.D. p. 11): 


“A. Under the statutory language and the Commis- 
sion’s construction of it in this case and more 
recently in the 
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the Decision of January 3, 1968 in the Duke 
Power Company Case denying the Exceptions of 
eleven municipalities, the proposed facilities 
here are utilization facilities involved in the con- 
duct of research and development.’’ 


The grounds of this third Exception are: 


Grounp 1. The Board erroneously rejected the ultimate 
finding proposed by Intervenor, as follows (IPF p. 11, 
pars. 11-13; Brief, p. 3, par. 3): 

“The two particular Boiling Water Reactors for which 
license is sought here are commercial utilization facil- 


ities and not research and development utilization 
facilities. ’’= 
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inafter set forth, together with the authorities and record 
references cited in support thereof, are each and all in- 


corporated herein by reference in support of this summary 
exception. 


Exception 4 


Intervenor, City of Dover, Delaware, excepts to the 
ultimate finding and conclusion of the Board that (I.D., p. 
12, par. 5.B): 

““B. The Applicant has sustained its burden of proof 
as to the jurisdiction of the Board and all 
other matters pertinent to its application.”’’ 


The grounds of this fourth Exception are: 


Grounp 1. The Board erroneously rejected the ultimate 
finding and conclusion proposed by the Intervenor that 


(IPF p. 8, 
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par. 13; p. 11, par. 13; Brief, p. 6, par. 4): 


‘‘Applicant has failed to offer any substantial evi- 
dence that the two particular Boiling Water Reactors 
for which license is applied are ‘‘utilization facilities 
involved in research and development activities lead- 
ing to the establishment of the practical value of such 
facilities for industrial and commercial purposes.”’’ 


Grounp 2. Applicant wholly failed to prove that the 
particular reactors for which license is sought here are 
presently noncommercial and involved in research and 
development activities designed to develop them into com- 
mercial reactors which could be manufactured and sold for 
commercial use without Government subsidy to either the 
buyer or the seller. 
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Gzounp 3. On the contrary, the record affirmatively 
shows that said two reactors are commercial utilization 
facilities and not research development facilities, since 
said two particular Boiling Water Reactors, for which 
license is sought here under Section 104(b) of the Act, 
were sold by General Electric Company and bought by 
Philadelphia Electric Company for use in the regular course 
of the business of Philadelphia Blectric, Public Service 
Electric and Gas, Delmarva Power and Light, and Atlantic 
City Electric, without Government subsidy to either the 
buyer or the seller. 


The record references in support of this ground of ex- 
ception as as follows: 


Tr. 96 Tr. 99 Tr. 117 Tr. 123 Tr. 98 
Tr.100 Tr.118 Tr. 143 
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Grounp 4. The grounds of each of the exceptions here- 
inafter set forth, together with the authorities and record 
references cited in support thereof, are each and all in- 
corporated herein by reference in support of this summary 
exception. 
Exception 5 


Intervenor, City of Dover, Delaware, excepts to the 
finding and conclusion of the Board that (I.D. p. 9): 


‘‘Intervenor’s Proposed Finding of Fact No. 1 is re- 
jected. Proposed Findings of Fact Nos. 2 and 8 con- 
tain some facts which the Board could accept but seem 
to be predicated on the contention that utilization 
facility for which the license is sought is narrowly 
restricted to the ‘‘particular boiling water reactors.’’ 
The Board must reject this restrictive definition as 
impractical and contrary to usage as generally ac- 
cepted within the nuclear industry.’’ 
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The grounds of this fifth Exception are: 

Grounp 1. The Board erroneously rejected Intervenor’s 
Proposed Finding of Fact No. 1, which is as follows (IPF 
p. 9): 

“1, The utilization facilities, for which license is 


sought herein under Section 104b. of the Act, 
are two particular Boiling Water Reactors.”’ 


Grounp 2. The Board erroneously rejected Intervenor’s 
Proposed Conclusion of Law No. 4, which reads as follows 
(IPF pp. 3-5): 

“4. Under Section 104b of the Act, the Commission is 
authorized to issue 
2583 


licenses to persons applying therefor ‘‘for utili- 
zation and production facilities.” The term 


“tntilization facility’? is expressly defined in the 
Act. Section 11, paragraph cc., of the Act pro- 
vides: 


‘ee, The term ‘utilization facility’ means (1) 
any equipment or device, except an atomic weapon, 
determined by rule of the Commission to be 
capable of making use of special nuclear ma- 
terial in such quantity as to be of significance 
to the common defense and security, or in such 
manner as to affect the health and safety of 
the public, or peculiarly adapted for making use 
of atomic energy in such quantity as to be of 
significance to the common defense and security, 
or in such manner as to affect the health and 
safety of the public; or (2) any important com- 
ponent part especially designed for such equip- 
ment or device as determined by the Commis- 
sion.’’ 
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The utilization facility involved here is the reactor, and 
not the entire Peach Bottom Atomic plant, or any part 
thereof, other than the reactors. Section 11 ce of the 
Act defines ‘‘utilization facility’? as ‘‘any equipment or 
device except an atomic weapon, determined by rule of 
the Commission to be capable of making use of special 
nuclear material . . .; or (2) any important component 
part especially designed for such equipment or device 
as determined by the Commission.’? But, by the Com- 
mission’s Rules and Regulations, 10 CFR Part 50, Sce- 
tion 50.2(b), the term ‘‘utilization facility’? is limited to 
‘“cany nuclear reactor other than one designed or used 
primarily for the formation of plutonium or U-233.’’ The 
Commission has never even determined that any 
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component part of the reactor especially designed for 
such equipment is capable of making use of special nuclear 
material and therefore ‘‘a utilization facility’? within the 
meaning of Sec. 11 ce (2) of the Act, supra. The only 
utilization facilities involved herein are the two Boiling 
Water Reactors to be employed in the Peach Bottom 
Atomic Plant, Units 2 and 3, and neither any component 
part of the said Reactors nor any part of said Plant other 
than the said Reactors. Nor is the entire Boiling Water 
Type Reactor the utilization facility involved herein. 


Grounp 3. The Board erroneously rejected Intervenor’s 
Proposed Findings of Fact Nos. 2 and 8 for the specious 
reason that these proposed findings ‘‘seem to be predicated 
on the contention that the utilization facility for which 
the license is sought is narrowly restricted to the ‘‘par- 
ticular boiling water reactors.”” (LD. p. 9) Said Pro- 
posed Findings of Fact Nos. 2 and 8 read as follows (IPF 
p- 9, 10): 


“<2. Said two particular Boiling Water Reactors are 
each designed to operate at 3,295,000 kilowatts 
(thermal).’’ 
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“g The use of said two particular Boiling Water Re- 


actors proposed by Applicant is to produce heat 
for the primary purpose of central station genera- 
tion of electrical energy in enormous quantities 
without Government subsidy for meeting the 
wholesale and retail requirements in the ordinary 
course of business of numerous great privately- 
owned public utility enterprises, including 
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Philadelphia Electric Company, Public Service 
Electric and Gas Company, Delmarva Power and 
Light Company, Atlantic City Electric Company, 
and the other members of the vast interstate power 
pool known as the Pennsylvania-Jersey-Maryland 
Interconnection, or P-J-M pool.” 


Exceprion 6 


Intervenor, City of Dover, Delaware, excepts to the fimd- 
ing and conclusion of the Board that the utilization facili- 
ties to be licensed include the entire plant and/or certain 
components other than the reactors themselves (I.D. p. 9). 


The grounds of this sixth Exception are: 
Gzounp 1. The Board erroneously found that (ID. p. 9): 


<The Board must reject this restrictive definition of 
‘utilization facility’ as (including only the reactor and 
not the components of the reactor nor the entire Peach- 
bottom plant) as impractical and contrary to useage as 
generally accepted within the nuclear industry. Spe- 
cialized equipment is required to utilize special nuclear 
materials in a reactor for the generation of steam and 
thus must be included within the meaning of a utiliza- 
tion facility. Additionally, special provisions are de- 
manded of equipment to be associated with a nuclear 
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reactor which might otherwise be considered as con- 
ventional. This view finds its support in the scope of 
the review conducted by the staff of the Commission in 
arriving at a determination that the prerequisite con- 
ditions for a construction permit have been satisfied.”’ 


Grounp 2. The Board erroneously adopted an engineer’s 
definition of the statutory words ‘‘utilization facility,’’ for 
no better reason than that this definiton had been adopted 
by 
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the Company and Regulatory Staff engineers in preparing 
the case, (I.D. p. 9; Everett, Tr. 81, 181), thereby placing 
the industry and the Regulatory Staff of this Commission 
above the law. The able counsel for the Applicant, Phila- 
delphia Electric Company, rejected the engineering defini- 
tion used by Applicant’s Vice President Engineering and 


Research Everett, in the development of the case for juris- 
diction as unlawful, and frankly admitted in open court 
that it is the reactor and not the entire plant which is the 
legal definition of the term ‘‘utilization facility,”’ as em- 
ployed in the Act, and Commission’s regulations as follows 
(Tr. 81): 


“Mz, Braptzy: If the court please, I wish to make a 
legal insertion at this point in that the definition of 
‘utilization facility’ as just read by Mr. Reeder is the 
reactor.”’ 


This admission of counsel, which was not improvidently 
made, conceded the collapse of the Company’s case for 
jurisdiction, which rests upon the engineering definition 
and falls with the legal definition of the statutory term 
‘utilization faclity,’’? as will be seen from a reading of 
the grounds of the next Exception. 
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Exception 7 


Intervenor, City of Dover, Delaware, excepts to the find- 
ing and conclusion of the Board that (LD. p. 11, par. 5.A (1) 
and (2): 


«There is substantial evidence in the record reflecting: 
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(1) A number of aspects of research and development 
needed to complete the design of certain compo- 
nents for the Peach Bottom Units (Findings of 
Fact No. 11), and 


(2) That the construction and operation of these utili- 
zation facilities will constitute a demonstration 
that will provide a basis for commercial evalua- 
tion. (Finding of Fact No. 20).”’ 


The grounds of this seventh Exception are: 


Grounp 1. The Board erred in adopting the above find- 
ing and conclusion for the reason that all of the ‘‘aspects 
of research and development” listed related, as the Board 
expressly found, to “certain components”’ and not to the 
Boiling Water Reactors themselves, said two Boiling Water 
Reactors being the only ‘‘utilization facilities” involved, 
as that term is legally and correctly defined, by the Act 
and the Commission’s own Rules and Regulations, as above 
set forth, in the grounds of Exception 6. 


Grounp 2. The Board further erred in adopting the above 
finding and conclusion, for the reason that the Board’s 
theory ‘‘that the construction and operation of these utili- 
zation facilities will constitute a demonstration that will 
provide a basis for commercial evaluation’’ is based upon 
the lawless ‘‘engineers”’ or ‘‘industry”’ definition of the 
statutory term ‘‘utilization facility’’ described in the 
grounds for previous exceptions, and clearly has no appli- 
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‘gation whatsoever to the reactors themselves, which are 
the only ‘‘utilization facilities’’ involved in this proceeding, 


2588 
in accordance with the definition adopted by the Congress 
and expressly set forth in the Act, all as more fully above 
and hereinafter set forth. 


Exception 8 


Intervenor, City of Dover, Delaware, excepts to the 
' failure and refusal of the Board to find and conclude that 
‘the Congress, by expressly requiring the licensing of ‘‘com- 
‘mercial’? utilization facilities under Section 103 of the Act, 
has prohibited the licensing of utilization facilities sold by 
the manufacturer and bought by the purchased for com- 
mercial use without Government subsidy to either, under 
Section 104 of the Act. 


Gzounp 1. The Congress, by simultaneous amendment of 


Sections 101 and 103 (P-L. 84-1006, 7 Stat. 1069, Sections 

- 11 and 12) has forbidden the ‘‘use”’ of any utilization facil- 

‘ity without a license, has authorized by express words the 
licensing of the ‘‘use’’ of any utilization facility only under 

' Section 103, and has not expressly or by implication au- 

- thorized the licensing of the ‘‘use’’ of any utilization facil- 
ity under Section 104. 


Grounp 2. The Board, by issuing a non-commercial 

‘ Hicense to Applicant under Section 104 of the Act, under 

the transparent guise of adopting the ‘‘industry”’ or “Sengi- 

neers’’ definition of ‘‘utilization facility’? and rejecting as 

| éto9 restrictive” the definition of ‘‘utilization facility”’ 

| which Congress itself wrote into the Atomic Energy Act, 
' has flagrantly violated the Congressional 
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' prohibition against the licensing under Section 104 of utili- 
zation facilities sold by the manufacturer and bought by 
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the purchaser for commercial use, without Government 
subsidy to either the buyer or the seller. 


Gnounp 3. The Initial Decision of the Atomic Safety and 
Licensing Board in this proceeding, thus adversely affects 
the City of Dover, Delaware, Intervenor, by granting a 
non-commercial license to Applicant under Section 104(b) 
of the Act, for the reason that Dover is thus deprived of 
its statutory rights under the Act, and Applicant is thus 
freed from its statutory obligations under the Act, imposed 
by Congress to prevent what is now in progress, in this 
and numerous other cases now pending before this Com- 
mission, the greatest grab for private monopoly power by 
the electric utility industry since Dixon-Yates. See Atomic 
Energy Act, 42 US.C. Sections 


2132 

2133(c) 

2019 CFR Title 10, Sees. 50.24 
[a] and [b] 

2135(c) 

2132(¢) 

2232(d) 


Second, the final decision erred in basing the Commis- 
sion’s conclusion that it has jurisdiction to license the two 
Boiling Water Reactors to be included in the Peach Bottom 
Atomic Power Station Units 2 and 3 as non-commercial 
under Section 104(b) of the Atomic Energy Act of 1954, as 
amended, upon construction of 
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the term ‘utilization facility’? as employed im Section 
104(b) which is palpably contrary to law. 
The Commission adopted the ‘‘industry’’ definition to 
inelude the entire power plant as the ‘‘utilization facility.’’ 
(Decision, pp. 4-8.) 
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The Petitioner contends that the only ‘‘utilization facili- 
ties’’ involved are the two Boiling Water reactors. (Supra, 
p. 6.) 


The following discussion will point out that the Commis- 
sion is wrong as a matter of law. 


In the 1950’s, atomic energy was in the laboratory stage. 
Just before the Act of 1954 was passed, a small laboratory 
reactor developed a few watts of power. When the 1954 
Act was passed, the primary objective of the Congress was 
to develop a reactor which could be manufactured and sold 
commercially without government subsidy to either the 
buyer or seller. The Commission by rule limited the term 
“‘ntilization facility”’ to ‘‘any nuclear reactor.” (Supra, 
p. 7.) The Commission subsidized the development of the 
Boiling Water reactor until in the 1960’s a major break- 
through occurred. The manufacturer (GE) began to sell 
Boiling Water reactors to buyers commercially without sub- 


sidy to either the buyer or the seller. In the instant case, 
it is undisputed that the two particular Boiling Water 
reactors for Peach Bottom were manufactured and sold by 
General Electric and bought by Philadelphia Electrie with- 
out any Government subsidy 
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to either buyer or seller. Congress thereupon recognized 
that the Boiling Water reactor was now a commercial 
‘‘utilization facility’? by refusing to appropriate any fur- 
ther funds to the Commission’s reactor development pro- 
gram for the Boiling Water reactor, which was clearly no 
longer a Research and Development or non-commercial 
utilization facility which could only be manufactured and 
sold with the encouragement of a Government subsidy. 
The logical corollary of this was that the Commission was 
now without jurisdiction to license Boiling Water reactors 
as non-commercial utilization facilities under Secton 104(b) 
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of the Act. But what is logic as between friends such as 
General Electric, which enjoys a monopoly of the Boiling 
Water Reactor manufacture, and the great privately-owned 
electric utility purchasers which, with non-commercial 
licenses from the AEC can perpetuate GE’s manufactur- 
ing monopoly and pass on the rising monopoly prices they 
are paying GE to the electric consumer in higher rates to 
the public? So the Commission adopted the ‘‘industry”’ 
definition of the ‘‘reactor’’ in licensing cases to include 
the entire atomic power plant. It did this in Duke (Docket 
Nos. 50-269, 50-270, and 50-287). It has done it now in the 
case at bar. But this is the time to call a halt. For the en- 
tire power plant does not fall within the statuory defini- 
tion of the term ‘‘utilization facility.’? Only the reactor is 
‘capable of making use of special nuclear material,’’ within 
the meaning of Section 
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lice of the Act. (See p. 7, supra.) The parts of the plant 
outside the reactor make use of steam, not special nuclear 
material. The Commission has never determined by rule 
and could not determine that the entire power plant is 
‘capable of making use of special nuclear material,’’ and 
the entire power plant is therefor not a ‘‘utilization facil- 
ity’’ which can be licensed non-commercially under Section 
104(b) of the Act for research and development for all time 
of the sort which ‘‘means [according to the Commission’s 
theory] an evaluation of the economic competitiveness of 
the nuclear facility with conventional power plants.’’ (Cf. 
Decision, p. 5.) 


It is respectfully submitted that the Commission should 
on reconsideration conclude that the two particular Boiling 
Water Reactors are the only ‘‘utilization facilities’? which 
it can license at Peach Bottom, and that these cannot be 
licensed under Section 104(b) because they are not non- 
commercial ‘‘utilization facilities,’ having been sold, as 
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‘the undisputed evidence shows, by the manufacturer and 
_ bought by the purchaser for commercial use, without Gov- 
ernment subsidy to either the buyer or the seller. 


Third, the final decision erred in finding and concluding 
that even though the two Boiling Water Reactors for which 
: license was sought nder Section 104(b) were not non-com- 
i mercial, the reactors could nevertheless be licensed as 
non-commercial ‘‘utilization facilities’’ because, forsooth, 
the initial decision 
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enumerates a number of aspects of research and develop- 

i ment needed to complete the design of certain component 

' parts of the Peach Bottom facilities. (Final Decision, pp. 
6, 9.) 


_ This finding and conclusion is clearly wrong. All of the 
“taspects of research and development”? listed related, as 


the Board expressly found, to ‘‘certain components,’’ and 
' not to the two Boiling Water Reactors themselves, said two 
Boiling Water Reactors being the only ‘utilization facili- 
ties’? here involved, as that term is legally and correctly 
defined by the Act. (Supra, p. 11.) Petitioner does not 
deny that “any important component part’? could be de- 
termined by the Commission to be a “ytilization facility’’ 
under Section lice of the Act, and licensed for research and 
development under Section 104(b). But Petitioner does 
deny that the Commission can lawfully license a Reactor 
manufactured and sold commercially without Government 
subsidy as non-commercial merely because a component 
part requires research and development to complete its 
design for use in connection with such clearly commercial 
Boiling Water Reactor “utilization facility.’ It is respect- 
fully submitted that the Commission should correct its own 
error in this regard upon reconsideration, and conform its 
Final Decision to the intent of the Congress. Congress by 
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expressly requiring the licensing of “commercial utilization 
facilities’? under Section 103 of the Act, has affirmatively 
prohibited the licensing of utilization 
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facilities, like the two Peach Bottom Boiling Water Re- 
actors, sold by the manufacturer and bought by the pur- 
chaser without Government subsidy to either, under non- 
commercial Section 104 of the Act. The purpose of Con- 
gress was, and the purpose of the Atomic Energy Com- 
mission should be, to prevent what is now going on in this 
and numerous other cases now pending and in preparation 
for filing, the greatest grab for private monopoly power by 
the atomic manufactring industry and the electric utility 
industry since Dixon-Yates. (See Atomic Energy Act, 42 
U.S.C. Sections cited supra, p. 13.) 


0 
Retr SovucHt 


Wherefore, Petitioner prays (1) that the Commission 
reconsider its final decision; (2) that the Commission up- 
hold the Exceptions and vacate and set aside said final de- 
cision; (3) that the Commission deny the non-commercial 
licenses applied for under Section 104(b) of the Act for 
want of jurisdiction. 


Respectfully submitted, 


Tae Easton Uriniries Commission 
By: Spencer W. REEDER 

Spencer Building 

St. Michaels, Maryland 21663 
Attorney for The Easton 
Utilities Commission, 
Petitioner 

17 June 1968 
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UNITED STATES ATOMIC ENEBGY COMMISSION 
Docker No. 50-277 


PumapetpHia Evecrric Company 
Pusuic Service Execrmc anp Gas Company 
Detmarva Power axp Licut CoMPAaNy 
Attantic Crry Execrric Company 


NOTICE OF ISSUANCE OF PROVISIONAL 


CONSTRUCTION PERMIT 


Notice is hereby given that, pursuant to the Initial De- 
cision of the Atomic Safety and Licensing Board, dated 
January 19, 1968, the Director of the Division of Reactor 
Licensing has issued Provisional Construction Permit No. 
CPPR-37 to Philadelphia Electric Company, Public Serv- 
ice Electric and Gas Company, Delmarva Power and Light 
Company, and Atlantic City Electric Company for the con- 
struction of a single cycle, forced circulation, boiling water 
nuclear reactor at the Philadelphia Electric Company’s 
site in Peach Bottom, York County, Pennsylvania. The 
reactor, known as the Peach Bottom Atomic Power Station 
Unit No. 2, is designed for initial operation at approxi- 
mately 3,295 thermal megawatts. 
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A copy of the Initial Decision is on file in the Commis- 
sion’s Public Document Room, 1717 H Street, NW., Wash- 
ington, D.C. 


For tHe Atomic ENERGY ComMIssION 
Original Signed by 
S. Levine 


Perer A. Moszais, Director 
Division of Reactor Licensing 


Dated at Bethesda, Maryland 
this 1st day of February, 1968. 
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UNITED STATES ATOMIC ENERGY COMMISSION 
WASHINGTON, D.c. 20545 


Pumaperpaia Exiectric CoMPANY 
Pusuic Service ELectRIC aND Gas CoMPANY 
Detaarva Power anpD LicHT Company 
Artanric Crry Exectric Company 
(Pzacu Borrom Atomic Power Station Unit No. 2) 


Docset No. 50-277 


PROVISIONAL CONSTRUCTION PERMIT 
Construction Permit No. CPPR-37 


1. Pursuant to Section 104(b) of the Atomic Energy 
Act of 1954, as amended, (the Act), and Title 10, Chapter 1 
Code of Federal Regulations, Part 50, “Licensing of Pro- 
duction and Utilization Facilities,” and pursuant to the 
order of the Atomic Safety and Licensing Board, the Atomic 
Energy Commission (the Commission) hereby issues @ pro- 
visional construction permit to Philadelphia Electric Com- 
pany, Public Service Electric and Gas Company, Del- 
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marva Power and Light Company and Atlantic City Hlec- 
tric Company, with Philadelphia Electric Company acting 
as the representative of the other three companies, (the 
applicants) for a utilization facility (the facility), designed 
to operate at 3,295 megawatts (thermal), described in the 
application and amendments thereto filed in this matter and 
as more fully described in the evidence received at the 
public hearing upon that application. The facility, known 
as Peach Bottom Atomic Power Station Unit No. 2 will 
be located at the Philadelphia Electric Company’s site in 
Peach Bottom, York County, Pennsylvania. 


2. This permit shall be deemed to contain and be subject 
to the conditions specified in Sections 50.54 and 50.55 of 
said regulations; is subject to all applicable provisions of 
the Act, and rules, regulations and orders of the Commis- 
sion now or hereafter in effect; and is subject to the con- 
ditions specified or incorporated below: 


A. The earliest date for the completion of the facility 
is June 1, 1970, and the latest date for completion of 
the facility is October 1, 1970. 


B. The facility shall be constructed and located at 
the site as described in the application, as amended, at 
Peach Bottom in York County, Pennsylvania. 

C. This construction permit authorizes the Phila- 


delphia Electric Company to construct the facility de- 
scribed in the application 
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and the hearing record in accordance with the principal 
architectural and engineering criteria set forth therein. 


3. This permit is provisional to the extent that a license 
authorizing operation of the facility will not be issued by 
the Commission unless (a) the applicants submit to the 
Commission, by amendment to the application, the com- 
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plete final safety analysis report, portions of which 
may be submitted and evaluated from time to time; (b) 
the Commission finds that the final design provides reason- 
able assurance that the health and safety of the public will 
not be endangered by the operation of the facility in ac- 
cordance with procedures approved by it in connection with 
the issuance of said license; and (c) the applicants submit 
proof of financial protection and the execution of an in- 
demnity agreement as required by Section 17 0 of the Act. 


For THE Atomic ENERGY CoMMISSION 

Savi Levine 

for Perer A. Morris, Director 
Division of Reactor Licensing 


Date of Issuance: 
Jan. 31, 1968 
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UNITED STATES ATOMIC ENERGY COMMISSION 
Docker No. 50-278 
PumapetpHia Exectric CoMPANY 
Pustic Service Erecrric anp Gas CoMPANY 


Detmarva Power anp Licht CoMPANY 
Aruantic Crry Exzcrric Company 


NOTICE OF ISSUANCE OF PROVISIONAL 
CONSTRUCTION PERMIT 


Notice is hereby given that, pursuant to the Initial De- 
cision of the Atomic Safety and Licensing Board, dated 
January 19, 1968, the Director of the Division of Reactor 
Licensing has issued Provisional Construction Permit No. 
CPPR-38 to Philadelphia Electric Company, Public Serv- 
ice Electric and Gas Company, Delmarva Power and Light 
Company, and Atlantic City Electric Company for the con- 
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struction of a single cycle, forced circulation, boiling water 
nuclear reactor at the Philadelphia Electric Company’s 
site in Peach Bottom, York County, Pennsylvania. The 
reactor, known as the Peach Bottom Atomic Power Station 
Unit No. 3, is designed for initial operation at approxi- 
mately 3,295 thermal megawatts. 


A copy of the Initial Decision is on file in the Commis- 
sion’s Public Document Room, 1717 H Street, NW., Wash- 
ington, D. C. 

For tHe Atomic Eyercy Commission 
Original Signed by 
S. Levine 


Perer A. Morris, Director 
Division of Reactor Licensing 


Dated at Bethesda, Maryland 
this 1st day of February, 1968. 
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UNITED STATES ATOMIC ENERGY COMMISSION 
WASHINGTON, D.c. 20545 


PuruapevpHia Execrric Company 
Pustic Service Exectric anp Gas CoMPANY 
Detmarva Power anp Licht Company 
Aruantic Crry Execraic Company 
(Pzacx Borrom Atomic Power Station Unir No. 3) 


Docket No. 50-278 


PROVISIONAL CONSTRUCTION PERMIT 
Construction Permit No. CPPR-38 


1. Pursuant to Section 104(b) of the Atomic Energy 
Act of 1954, as amended, (the Act), and Title 10, Chapter 1, 
Code of Federal Regulations, Part 50, ‘‘Licensing of Pro- 
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duction and Utilization Facilities,’? and pursuant to the 
order of the Atomic Safety and Licensing Board, the Atomic 
Energy Commission (the Commission) hereby issues a pro- 
visional construction permit to Philadelphia Electric Com- 
pany, Public Service Electric and Gas Company, Del- 
marva Power and Light Company and Atlantic City Hlec- 
trie Company, with Philadelphia Electric Company acting 
as the representative of the other three companies, (the 
applicants) for a utilization facility (the facility), designed 
to operate at 3,295 megawatts (thermal), described in the 
application and amendments thereto filed in this matter and 
as more fully described in the evidence received at the 
public hearing upon that application. The facility, known 
as Peach Bottom Atomic Power Station Unit No. 3 will 
be located at the Philadelphia Electric Company’s site in 
Peach Bottom, York County, Pennsylvania. 


2. This permit shall be deemed to contain and be subject 
to the conditions specified in Sections 50.54 and 50.55 of 


said regulations; is subject to all applicable provisions of 
the Act, and rules, regulations and orders of the Commis- 
sion now or hereafter in effect; and is subject to the con- 
ditions specified or incorporated below: 


A. The earliest date for the completion of the facility 
is June 1, 1972, and the latest date for completion of 
the facility is October 1, 1972. 

B. The facility shall be constructed and located at 
the site as described in the application, as amended, at 
Peach Bottom in York County, Pennsylvania. 

C. This construction permit authorizes the Phila- 
delphia Electric Company to construct the facility de- 
scribed in the application 
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and the hearing record in accordance with the principal 
architectural and engineering criteria set forth therein. 
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3. This permit is provisional to the extent that a license 
authorizing operation of the facility will not be issued by 
the Commission unless (a) the applicants submit to the 
Commission, by amendment to the application, the com- 
plete final safety analysis report, portions of which 
may be submitted and evaluated from time to time; (b) 
the Commission finds that the final design provides reason- 
able assurance that the health and safety of the public will 
not be endangered by the operation of the facility in ac- 
cordance with procedures approved by it in connection with 
the issuance of said license; and (c) the applicants submit 
proof of financial protection and the execution of an in- 
demnity agreement as required by Section 170 of the Act. 


For tHe Atomic Exercy Commission 
Sav, LEvinz 


for Peter A. Morsis, Director 
Division of Reactor Licensing 


Date of Issuance: 
Jan. 31, 1968 
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VERIFICATION 


Districr oF COLUMBIA) ss: 


Spencer W. Reever, being first duly sworn, states that 
he is an attorney duly admitted to the practice of law in 
Maryland, the United States, Ohio, New York, and the 
District of Columbia; that he has been employed as Special 
Counsel by The Easton Utilities Commission, Petitioner 
herein; that he has read the foregoing document and knows 
the contents thereof; that he has subscribed and executed 
said document as a duly authorized attorney for said Peti- 
tioner; that he has been duly authorized by said Petitioner 
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to file the aforesaid document; and that the contents thereof 
are true and correct. 


Spencer W. REEDER 
Spencer W. Reeder 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia aforesaid, this the 17th 
day of June, 1968. 


Bazpara M. Winson 
Notary Public 


My Commission expires: 
May 31, 1970 


— 
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CERTIFICATE OF SERVICE 


(Omitted) 
2604 


Petition of the Easton Utilities Commission 
for Leave to Intervene 
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Pursuant to the Atomic Energy Act of 1954, as amended, 
Section 189, and Section 6a of the Administrative Pro- 
cedure Act, The Easton Utilities ‘Commission, Petitioner 
for Leave to Intervene, hereby files this its written peti- 
tion for leave to intervene, and requests a hearing so as to 
be admitted as a party with full right to file the Petition 
for Reconsideration filed herewith, and if the same is 
denied, with full right to seek judicial review of the final 
decision of the Atomic Energy Commission herein, issued 
June 5, 1968. 


1. The Easton Utilities Commission, Petitioner for 
Leave to Intervene, is a person which has an interest in 
this proceeding. Pursuant to the Atomic Energy <Act, 
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Section 189a (42 U.S.C. Sec. 2239a), Congress has provided 
that ‘‘In any proceeding under this chapter for the grant- 
ing ... of any license or construction permit .. . the Com- 
mission shall grant a hearing upon the request of any 
person whose interest may be affected by the proceeding, 
and shall admit any such person as a party to such pro- 
ceeding.’’ 
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And pursuant to Section 11s of the Atomic Energy Act 
(42 U.S.C. Section 2014(s)), the term ‘‘person’’ ‘‘means 
... any State or any political subdivision of, or any polit- 
ical entity within a State... and (2) any... agency of 
the foregoing.’ And Section 6a of the Administrative Pro- 
cedure Act (5 U.S.C. 1005(a) has been construed by the 
Court of Appeals to give any interested person the right 
to intervene in a proceeding so far as the orderly conduct 
of public business permits. (American Communications 
Association v. U. S., 298 F. 2d 648 (1962) (CA2). 


(a) The Easton Utilities Commission is a ‘“‘person’’ 
within the meaning of the Atomic Energy Act and the 
Administrative Procedure Act. 


The Easton Utilities Commission is the agency duly au- 
thorized by law which operates an electric plant, generates 
electricity for distribution and sale, and sells electricity 
within the municipality of Easton, Maryland, and its en- 
virons for other than municipal purposes, as well as for 
municipal purposes. The Town of Easton, Maryland, is 
a municipality of the State of Maryland, owning an elec- 
tric system and authorized by law to own an electric system, 
and is a ‘‘political subdivision of, or any political entity 
within a state.’’ Petitioner is therefore a ‘‘person’’ within 
the meaning of the Atomic Energy Act and the Adminis- 
trative Procedure Act. 


(b) The Easton Utilities Commission has an interest in 
this proceeding. 
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2607 
This proceeding arose upon the application filed under 
Section 104(b) of the Act by Philadelphia Electric Com- 
pany for non-commercial licenses including construction 
for two boiling water reactors each designed to operate at 
3,296 megawatts (thermal) to be located at Peach Bottom, 
York County, Pennsylvania. 


Said application was filed by Philadelphia Electric on its 
own behalf and as the representative of Public Service 
Electric and Gas Company, Atlantic City Electric Com- 
pany, and Delmarva Power and Light Company. 


Both the initial and final discussions herein purport to 
grant non-commercial licenses under Section 104(b) of the 
Act to Philadelphia Electric, Public Service Blectric and 
Gas, Atlantic City Electric, and Delmarva Power and 
Light. 


The licensee, Delmarva Power and Light Company, is the 


wholesaler, through a wholly-owned subsidiary, of electric 
power in Talbot County, Maryland, which is interconnected 
by transmission lines with Philadelphia Electric Company, 
and through Philadelphia Electric Company with the pro- 
posed Peach Bottom Atomic Power Station, Units 2 and 3. 


The Town of Easton, Maryland is the county seat of 
Talbot County, Maryland, and a municipality duly au- 
thorized to engage in the distribution of electric energy 
within transmission distance of Peach Bottom Atomic 
Power Station. 

2608 


The Easton Utilities Commission, which now generates 
all of the electric energy which it sells, has been ordered 
in Case No. 6098 by the Public Service Commission of 
Maryland to study ‘‘the effect on its service and on its 
economy of operation of effecting an interconnection with 
another electric generating system’’. 
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Easton appears to be compelled under present cireum- 

‘ stances and conditions to effect an interconnection with 
Delmarva, either directly, or indirectly, whether through 

: St. Michaels Utilities Commission which is an interstate 
‘wholesale customer of Delmarva in Talbot County, or 
indirectly through Choptank Electric Cooperative, Inc., 

‘ which is a wholesale customer of St. Michaels in Talbot 
‘County, or whether through direct connection with Del- 

marva of Maryland. 


The record herein shows that Delmarva, Philadelphia 
Electric, Public Service Electric and Gas, and Atlantic 
City Electric have entered into a certain combination, 

‘ agreement, arrangement or understanding, dated Novem- 
ber 1, 1967, (Intervenor’s Exhibit 1), apparently exclud- 
ing The Easton Utilities Commission and numerous other 

' small distributors, similarly situated, from the capacity and 
energy entitlement of the Peach Bottom Atomic Power 
Station, Units 2 and 3. 


The Easton Utilities Commission has made formal de- 

‘ mand in writing upon Delmarva, Philadelphia Electric, 

i Public Service Electric and Gas, and Atlantic City Electric 
to modify 
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said contract of November 1, 1967 so as to enable The 
Easton Utilities Commission to contract for its fair share 
of the capacity and energy entitlement of the Peach Bottom 
Atomic Power Station, Units 2 and 3, and said demand 

' has been refused by the sendees, which have with complete 
unanimity failed to answer said demand within a reasonable 
time. 


Whether Delmarva sells power from Peach Bottom 
Atomic Power Station to Easton directly or indirectly, 
voluntarily or involuntarily, by contract with Easton, or 

' together with its co-licensees, or through Pennsylvania- 
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New Jersey-Maryland (PJM) Pool Conract on file with 
the Federal Power Commission, it is manifest that the 
huge Peach Bottom Atomic Power Station, Units 2 and 3, 
will affect the economics of Easton’s power supply for 
years to come. 


Clearly, The Easton Utilities Commission, Petitioner for 
Leave to Intervene, is a person which has an interest in 
this proceeding. 


2. The interests of The Easton Utilities Commission are 
adversely affected and Easton is aggrieved by the Com- 
mission’s final decision herein issued June 9, 1968. 


The Easton Utilities Commission, Petitioner for Leave 
to Intervene, is adversely affected and Easton is aggrieved 
by the Commission’s final decision herein issued June 5, 
1968, in the following respects, among others: 


a. The Commission’s grant of non-commercial li- 


censes for the Applicants’ two Boiling 
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Water reactors under Section 104(b) of the Act ‘‘de- 
prives Easton of its statutory rights under the Act, 
and gratuitously enables the four licensees to escape 
the Congressional requirements imposed upon would- 
be “‘commercial’”’ licensees under Section 103 of the 
Act, as follows: 


(1) A finding of practical value as to the type of 
reactor employed. (42 U.S.C. 2132) 


(2) The issuance of licenses on a non-exclusive 
basis to persons applying therefor. (42 U.S.C. 
2133(c)) 


(3) Regulation by the Federal Power Commission 
under the regulatory provisions of the Federal 
Power Act which is applicable only to generation of 
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commercial electric energy under a commercial li- 
cense. (42 U.S.C. 2019) 


(4) Certain antitrust provisions of the Atomic 
Energy Act, Section 105(¢c). (42 U.S.C. 2135(¢)) 


(5) The requirement that the Commission give 
notice in writing to such regulatory agency as may 
have jurisdiction over the rates and services of the 
proposed activity, to municipalities, private util- 
ities, public bodies, and cooperatives within trans- 
mission distance authorized to engage in the dis- 
tribution of electric energy and until the Commis- 
sion has published notice of such commercial appli- 
cation once each week for four consecutive weeks 
in the Federal Register and until four weeks after 
the last notice. (42 U.S.C. 2232(c)) 


(6) The requirement that the Commission shall 
give preferred consideration to applications for li- 


censes for the 
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generation of commercial power under Section 103 
of the Act which will be located in high cost power 
areas in the United States if there are conflicting ap- 
plications for a limited opportunity for such license. 
(42 U.S.C. 2232(d)) 


(7) The requirement that where such conflicting 
applications resulting from limited opportunity for 
such license include those submitted by public or 
cooperative bodies, such applications shall be given 
preferred consideration. (42 U.S.C. 2232(d)) 


(8) Under the Commission’s Rules and Regula- 
tions, these rights would be lost to the City of Dover 
[Easton Utilities Commission] not just for now, 
but for the entire life of the noncommercial license, 
in this case, 40 years since the Rules provide that 
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a commercial license need not be applied for where 
the type of facility given a noncommrecial license 
is later licensed commercially. (CFR Title 10, Sec. 
50.54(a) and (b)) 


(b) The Commission’s final decision of June 5, 1968, 
perpetuates the General Electric Company’s monopoly 
of the manufacture and sale of the Boiling Water 
reactor. 


Said monopoly has grown to alarming proportions under 
the Commission’s practice of licensing the Boiling Water 
reactor as ‘‘non-commercial,”’ although it has been bought 
and sold without government subsidy for several years, 
and its commercial character has been widely publicized 
by the public speeches of the Chairman and the official 
press releases of this Commission. (See Transcript of 
Hearing of 8 December 1967.) Said manufacturer’s mo- 
nopoly, coupled with the buyer’s rush to purchase enough 
of these reactors to preempt the limited number 
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of available atomic power sites in the country, has already 
produced substantial increases in the per kilowatt cost of 
the Boiling Water reactor, which the private utility pur- 
chasers of the same will cheerfully pass on to their cus- 
tomers, both wholesale and retail, under the cost-plus reg- 
ulation of the Federal Power Commission and the State 
regulatory commissions, so that Easton and other customers 
will be paying for this final decision of the Atomic Energy 
Commission for a generation, unless it is corrected. 


3. The contentions of The Easton Utilities Commission, 
Petitioner for Leave to Intervene, are: 

a. That the final decision erred in denying each and all 
of the exceptions of the City of Dover. 

b. That the final decision erred in basing the Commis- 
sion’s ultimate conclusion that it has jurisdiction to license 
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‘the two Boiling Water Reactors to be included in the Peach 
Bottom Atomic Station Units 2 and 3 as non-commercial 
‘under Section 104(b) of the Act, upon a construction of 
| the term ‘‘utilization facility’? which is palpably contrary 
to law. 


|, That the final decision erred in finding and conclud- 
ing that even though the two Boiling Water reactors for 
which license was sought are patently commercial, the 
reactors could nevertheless be licensed as non-commercial 
 ¢ytilization facilities’? because forsooth, the initial de- 
cision enumerates a number of aspects of research and 
development needed to complete 
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‘ the design of certain component parts of the Peach Bottom 

‘ facilities, which were not necessary to make the reactors 
commercial, they having already been bought and sold 

' without Government subsidy to either the buyer or the 
seller. 


Said contentions are more fully set forth and explained 

in the Petition for Reconsideration filed herewith, incor- 

' porated herein, and made part hereof as fully as though 
rewritten herein. 


4. The Easton Utilities Commission has filed this Pett- 

tion for Leave to Intervene Within the Time Limited by 

' the Atomic Energy Act and the Administrative Procedure 
Act. 


a. This Petition for Leave to Intervene is filed within 
the time limited by the Commission’s Rules of Practice 
for filing a Petition for Reconsideration. Pursuant to 
Section 2.771 of the Rules, the Petition for Reconsideration 

' must be filed within ten days after the date of the final 
decision. Since the tenth day (June 15th) fell on a Satur- 
day, Rule 2.710, Computation of Time, extends the time 
for filing Petition for Reconsideration to June 17, 1968. 
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b. The Easton Utilities Commission was satisfied with 
the City of Dover’s representation of its interests up to 
the point where Dover decided not to file a Petition for 
Reconsideration or seek court review. 


c. Dover decided not to file a Petition for Reconsidera- 
tion or seek court review on June 10, 1968. 
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d. The Easton Utilities Commission authorized the filing 
of the Petition for Leave to Intervene and Petition for 
Reconsideration on June 13, 1968. 


e. This Petition for Leave to Intervene and Petition 
for Reconsideration are both filed on June 17, 1968. 


f. It is well settled that a person can intervene for the 
purpose of taking an appeal when the party representing 
that person’s interests decides not to appeal. Pellegrino 
vy. Nesbit, 203 F 2d 463 (9th Cir. 1953) ; Wolpe v. Poretsky, 


144 F 2d 505 (D.C. Cir.), cert. denied, 323 US. 777 (1944) 
A fortiori, a person may intervene for the purpose of 
asking reconsideration when the party representing that 
person’s interest decides not to petition for reconsideration. 


Wherefore, The Easton Utilities Commission, Petitioner 
for Leave to Intervene, prays that its Petition for Leave 
to Intervene be granted in all respects, as aforesaid. 


Respectfully submitted, 


Tre Easton Uruuties ComMIssion 
Easton, Maryland 


By: Serencer W. REEDEB 

Spencer W. Reeder 

Spencer Building 

St. Michaels, Maryland 21663 
Attorney for The Easton Util- 
ities Commission, Petitioner 
for Leave to Intervene 

Dated: June 17, 1968 
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VERIFICATION 


Srencesn W. Reeves, being first duly sworn, states that 
' he is an attorney duly admitted to the practice of law 
' in Maryland, the United States, Ohio, New York, and the 
i District of Columbia; that he has been employed as Special 
' Counsel by The Easton Utilities Commission, Petitioner 
' herein; that he has read the foregoing document and knows 
the contents thereof; that he has subscribed and executed 
: said document as a duly authorized attorney for said 
Petitioner; that he has been duly authorized by said Peti- 
: tioner to file the aforesaid document; and that the contents 
thereof are true and correct. 


Spencer W. REEDEE 
Spencer W. Reeder 


Subscribed and sworn to before me, a Notary Public 
in and for the District of Columbia aforesaid, this the 
17th day of June, 1968. 


Bazpara M. Witson 
Notary Public 


My Commission expires: 
May 31, 1970 
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CertTiricate oF SERVICE 
(omitted) 
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Memorandum and Order 


On June 5, 1968, the Commission issued a Decision in 
this matter upon exceptions which had been filed by the 
City of Dover, Delaware, an intervenor in this proceeding, 
to an initial decision of an atomic safety and licensing board 
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dated January 29, 1968. Our Decision affirmed the issuance 
of provisional construction permits under Section 104 b. of 
the Atomic Energy Act to the Philadelphia Electric Com- 
pany, the Public Service Electric and Gas Company, the 
Delmarva Power and Light Company and the Atlantic City 
Electric Company, to build two boiling water reactors. The 
exceptions which had been filed by the City of Dover, and 
which we denied in our Decision, were in support of the 
City’s basic contention that the Commission lacked juris- 
diction to license the two proposed reactors under Section 
104 b. 
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On June 17, 1968, the Easton Utilities Commission 
(Easton, Maryland), which had not heretofore participated 
or sought to participate in any way in this proceeding, 
filed a petition for leave to intervene and a petition for 
reconsideration of our Decision. The staff and the appli- 
cant have submitted briefs opposing both petitions. They 
contend that the petition for leave to intervene should be 
denied because the petitioner has not stated an interest 
in the proceeding which would warrant intervention; and 
because the petition was non-timely filed with no showing 
of good cause for late filing. The petition for reconsidera- 
tion is opposed on the ground that Easton is not presently 
a party nor should it be made a party to the proceeding; 
and on the further ground that this petition contains no 
substantive matter which has not previously been con- 
sidered by us and disposed of in our earlier Decision. For 
the reasons set forth below, we believe that all of these 
points are well taken and that both petitions should be 
denied. 


In its petition to intervene, Easton states, as supportive 
of its ‘‘interest”’ in this proceeding, that it generates and 
sells electric power within the municipality of Easton, 
Maryland, and its environs; that it has been ordered by 
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the Maryland Public Service Commission “‘to study ‘the 
effect on its service and on its economy of operation of 
effecting an interconnection with another electric generat- 
ing system’ ’’; that Delmarva Power and Light Company 
is the only wholesaler, through a wholly-owned subsidiary, 
of electric power in Talbot County, Maryland; 
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and that ‘‘Easton appears to be compelled under present 
circumstances and conditions to effect an interconnection 
with Delmarva, either directly, or indirectly”’ through one 
or more intervening systems. Easton further states that 
it has made a demand in writing upon each of the licensees 
in this proceeding to be permitted to contract for its ‘‘fair 
share of the capacity and energy entitlement’’ of the two 
Peach Bottom units; that its demand has been refused; 
and that the Peach Bottom units ‘‘will affect the economics 
of Easton’s power supply for years to come’’. 


We do not find in the foregoing any ‘‘interest”’ on the 
part of the petitioner which ‘‘may be affected’? by this 
proceeding within the meaning of Section 189 a. of the Act 
and our implementing regulations (10 CFR § 2.714(a)). 
Petitioner has in no way related its ‘‘interest’’ to the 
radiological safety and national security matters which 
mark the limits of our regulatory authority in a Section 
104 b. licensing proceeding; nor has it shown how its ‘¢in- 
terest’? would be affected by our determination of these 
matters in the proceeding. 


Easton’s assertion of an ‘‘interest’’ which ‘‘may be 
affected’? by this proceeding is premised on its companion 
assertion that the Peach Bottom facilities are not licensable 
under Section 104 b. of the Act. In the instant proceeding, 
and in another proceeding,? we sanctioned intervention by 


1Matter of Duke Power Co. (Docket Nos. 50-269, 50-270 and 50-287). 
Decision dated January 3, 1968. 
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municipal customers of applicants who sought to contest 
facility 
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licensability under Section 104. We are unable, however, 
to find in the present circumstances any warrant for per- 
mitting the petitioner to intervene for this purpose. Apart 
from the non-timeliness of Easton’s intervention request 
and the further fact that we believe our earlier ruling 
herein as to Section 104 b. licensability to be correct (mat- 
ters we discuss more fully below) Easton, in contrast to 
the municipals who were previously permitted intervention, 
is not a customer of any of the applicants and the prob- 
ability of its becoming a customer is conjectural at best. 


With respect to the timeliness of Haston’s intervention 
request, the notice of hearing in this proceeding specified 
November 16, 1967, as the last date for the filing of a 
timely petition to intervene. Easton seeks to justify its 
filing at this late date by stating that it ‘“‘was satisfied 
with the City of Dover’s representation of its interests 
up to the point where Dover decided not to file a Petition 
for Reconsideration or seek court review’’. Easton cites 
two judicial decisions? as authority for the proposition 
that a person can intervene for the purpose of taking an 
appeal when the party representing that person’s interest 
decides not to appeal, and argues from this that ‘‘a person 
may intervene for the purpose of asking reconsideration 
when the party representing that person’s interest decides 
not to petition for reconsideration’’. 
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We would note initially that both of the cases cited by 
Easton deal with petitions for leave to intervene in judicial 
proceedings under Rule 24 of the Federal Rules of Civil 


2 Pellegrino v. Nesbit, 203 F.2d 463, (C.A. 9, 1953) ; and Wolpe v. Poretsky, 
144 F.2d 505, (C.A.D.C., 1944), cert. den. 323 U.S. 777. 
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Procedure.* Intervention in our proceedings is, of course, 
not governed by the Federal Rules of Civil Procedure but 
by our own Rules of Practice—more specifically, Section 
2.714 of 10 CFR Part 2—which contain no parallel to Rule 
24, We would further observe that the cases cited involved 
situations where the courts found a clear basis for a repre- 
sentational relationship between the person seeking inter- 
vention and the party he sought to replace in the proceed- 
ing. Such is not the situation here. Nothing in the record 
of this proceeding gives any indication that the City of 
Dover was acting in a representative capacity, either as 
regards Kaston or others; and no basis for such a relation- 
ship between Dover and Haston is set forth in the latter’s 
intervention petition. 


Furthermore, even under the cited Rule 24, inadequacy 
of representation is a precondition to intervention. We 
do not see how Easton’s interests can be said to have 


been ‘inadequately’ represented by the City of Dover 
since Easton’s petition for reconsideration, dealt with be- 
low, is essentially a reiteration of the City of Dover’s ex- 
ceptions to the initial decision—and is, in fact, presented 
through the same counsel who represented Dover. 
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The discussion above foreshadows the bases for disposi- 
tion of Easton’s petition for reconsideration. To begin 
with, under §2.771(a) of our Rules, a petition for recon- 
sideration may only be filed by a ‘‘party’’ to the proceeding. 
Since Easton is not such a party, and is not entitled to 
become one, its petition may be denied on this basis alone. 
Beyond this, we find in the petition for reconsideration 


3 Rule 24 provides for intervention as of right in a judicial action (upon 
timely application) when, inter alia, (1) a statute of the United States con- 
fers an unconditional right to intervene, or (2) the representation of the 
applicant’s interest by existing parties is or may be inadequate and the appli- 
cant is or may be bound by a judgment in the action. 
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nothing which we have not already considered in our De- 
cision. As previously indicated, the petition for recon- 
sideration is essentially a reiteration of the exceptions 
earlier filed by Dover and a disagreement with our rulings 
respecting licensability of the Peach Bottom reactors under 
Section 104b. The petition presents nothing which would 
lead us to alter our previous holding. 


It is therefore Oxperep that the petition for leave to 
intervene and the petition for reconsideration filed by the 
Easton Utilities Commission are denied. 


By the Commission. 


/s/ W. B. McCoou 
W. B. McCool 
Secretary 
Dated: September 6, 1968 
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CrRtiricatEe or SERVICE 
(omitted) 
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Aprenpix B 


UNITED STATES OF AMEBICA 
ATOMIC ENERGY COMMISSION 


Docket Nos. 50-277 and 50-278 
In the Matter of 


Pauruapetpuia Exzecraic Company (Peach Bottom Atomic 
Power Station Units 2 and 3) 


Petition for Reconsideration of Order Denying “Petition of 
the Easton Utilities Commission for Leave to Intervene” 


* e * * * * * * * 
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Pursuant to the Rules of Practice of the Atomic Energy 
Commission, Sec. 2.771, as amended March 3, 1966, effec- 
tive April 11, 1966 (31 F.R. 4339), the following Petition 
for Reconsideration of Order Denying Petition of The 
Easton Utilities Commission for Leave to Intervene,”’ 
issued on September 6, 1968, filed within ten day after the 
date of the Order, as provided by the Rule, states specifi- 
cally ‘‘the respects in which the final decision is claimed to 
be erroneous, the grounds of the petition, and the relief 
sought,’ as follows: 


I 
SrEcrricaTION oF EiREors 


The Commission erred in failing and refusing to con- 
clude that Petitioner is ‘‘aggrieved’’ by the Commission’s 
order asserting jurisdiction to license the ‘‘utilization fa- 
cilities”’ herein under Section 104 of the Act, and further 
erred in denying Petitioner’s intervention as of right. 


Grounps oF THE PETITION 


A. The Commission erroneously concluded that Easton 
does not have an “‘interest’’ which may be affected by 
the proceeding.”’? (Memorandum and Order issued 
September 6, 1968, p. 3.) 


Easton’s Petition for Leave to Intervene lists three basic 
interests which may be affected by the proceeding, namely: 


1. The interest recognized by Congress which is common 
to all municipalities, private utilities, public bodies and 
cooperatives within transmission distance authorized to 
engage in the distribution of electric energy. Easton is 
a municipality authorized to engage in the distribution 
of electric energy. And Kaston is located within 
transmission distance of Peach Bottom, Pennsylvania. 
(Easton’s Petition for Leave to Intervene, pp. 2, 3, 6) 
Congress has recognized the aforesaid interest of 
Easton by making it, ie., the interest of an electric 
distributor within transmission distance, the basis 
for mandatory notice in writing from the Commission 
of the filing of the Application (42 U.S.C. Sec. 2232(c)) 
for a license to construct a ‘<commercial’’ reactor, a 
right denied to Easton here by the Commission’s ultra 
vires issuance of a ‘non-commercial’? Section 104 
license. 


2. The interest in acquiring by single payment lump sum 
purchase Easton’s fair share of the large scale low cost 
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power supply available through participation in the 
ownership of an individual interest in the capacity and 
energy entitlement resulting from atomic-fired steam 
plants, the nuclear heat source of which, the Boiling 
Water Reactor, was researched and developed with 
vast subsidies from the Federal Treasury before the 
two commercial Boiling Water Reactors involved here 
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were falsely labelled and licensed under non-commer- 
cial Section 104 of the Act. (Haston’s Petition for 
Leave to Intervene, pp. 4-5.) 


3. Easton’s interest in interconnecting with and inter- 
changing power with or otherwise purchasing power 
directly or indirectly from Delmarva Power and Light 
Company, one of the four licensees herein, the terms 
and conditions of which are adversely affected by the 
Commission’s determination to license the proposed 
‘‘utilization facilities’? under ‘‘non-commercial’’ Sec- 
tion 104, thereby perpetuating the General Electric 
Company’s monopoly of the Boiling Water Reactor. 
(Petition for Leave to Intervene, pp. 3-4.) 


B. The Commission erroneously concluded that the inter- 
ests of Easton are not adversely affected, and Easton 
is not aggrieved by the Commission’s final decision 
herein issued June 5, 1968. 


The interests of The Easton Utilities Commission are ad- 
versely affected and Easton is aggrieved by the Commis- 
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sion’s final decision herein issued June 5, 1968, in that the 
Commission’s grant of non-commercial licenses for the Ap- 
plicants’ two commercial Boiling Water Reactors under 
Section 104 of the Act deprives Easton of its statutory 
rights under the Act, and was done for the sole purpose of 
enabling the four licensees to escape the Congressional re- 
quirements imposed upon would-be ‘‘commercial’’ licensees 
under ‘‘commercial’’ Section 103 of the Act, and for no 
other purpose whatsoever. Among the Anti-trust, pro- 
competitive, and pro-public interest, statutory rights of 
which Easton is deprived by the Commission’s licensing 
order of June 5, 1968, are the following: 


(1) The statutory right to have the Commission give 
notice in writing to such regulatory agency as may have 
jurisdiction over the rates and services of the proposed 


(2656) 
194 


activity, to municipalities, private utilities, public bodies 
and cooperatives within transmission distance authorized to 
engage in the distribution of electric energy and the right 
to have the Commission publish notice of such commercial 
application once a week in the Federal Register for four con- 
secutive weeks and the right to freedom from Commission 
action until four weeks after the last notice. (42 U.S.C. 
2232 (¢).) 


(2) The statutory right to have the proposed issuance of 
a commercial license noticed to the Attorney General, and 
the statutory right to have the Attorney General manda- 
torily advise the Commission within not more than 90 days 
whether, insofar as he can determine the proposed license 
would tend to create or maintain a situation inconsistent 
with the antitrust laws, the right to have the Opinion of 
the Attorney General published in the Federal Register, 
and the right to have the Commission furnish to the At- 
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torney General upon request such information as the At- 
torney General determines to be appropriate or necessary 
to enable him to give the advice called for by this Section 
105(c) of the Act. (42 U.S.C. 2135(c¢).) 


(3) The statutory right to have commercial licenses is- 
sued on a non-exclusive basis to persons applying therefor. 
(42 U.S.C. 2133(c¢).) 


(4) The statutory right to have ‘“‘preferred considera- 
tion’? given to public or cooperative bodies if there are 
conflicting applications for a limited opportunity for a com- 
mercial license in ‘“‘high cost power areas.”’ (Section 182d; 
42, U.S.C. 2232(d).) 


(5) The statutory right to have a finding of practical 
value made by the Commission as to the type of reactor 
employed before a commercial license is issued. (42 U.S.C. 
Section 2132.) 
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(6) The statutory right to Federal Power Commission 
' regulation of generation by commercial licensees under the 
' Federal Power Act. (42 U.S.C. Section 2019.) 


The foregoing statutory rights would be lost to Peti- 
tioner not just for now, but for the entire life of the non- 
commercial licenses, in this case 40 years, since the rules 
| provide that a commercial license need not be applied for 
' where the type of facility given a non-commercial license 
| is later licensed commercially. (CFR Title 10, Sec. 50.24(a) 

and (b).) 


In addition to the deprivation of its statutory rights as 
aforesaid, Easton is specially aggrieved because the Com- 
' mission’s decision perpetrates the General Electric Com- 
pany’s monopoly of the manufacture and sale of the Boil- 
ing Water Reactor, which has already produced substantial 
' increases in the cost of the Boiling Water Reactor which 
' will be passed on under cost plus State and Federal regu- 
lation to the wholesale and retail customers of the utility 
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| purchasers of said Boiling Water Reactors, so that Easton 
' and other customers of the four licensees, both direct and 
| indirect, will be paying for the final decision of the Atomic 
' Energy Commission herein for a generation, unless it is 
reversed. 


©. The Commission erroneously concluded that The Easton 
Utilities Commission’s Petition for Leave to Intervene 
was filed outside the time limited by the Atomic Energy 
Act and the Administrative Procedure Act. 


Pursuant to the Atomic Energy Act, Section 189a (42 
U.S.C. Sec. 2239a), Congress has provided that ‘‘In any 
proceeding under this chapter for the granting . . . of any 
license or construction permit ... the Commission shall 
grant a hearing upon the request of any person whose in- 
terest may be affected by the proceeding, and shall admit 
any person as a party to such proceeding.”’ And pursuant 
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to Section 11s of the Atomic Energy Act (42 U.S.C. See- 
tion 2014(s)), the term ‘person’ ‘‘means .. . any State or 
any political subdivision of, or any political entity within 
a State... and (2) any. . . agency of the foregoing.”’ 
And Section 6a of the Administrative Procedure Act (5 
U.S.C. Section 1005(a) has been construed by the Court 
of Appeals to give any interested person the right to inter- 
vene in a proceeding so far as the orderly conduct of public 
business permits. (American Communications Association 
v. U.S., 298 F. 2d 648 (1962) (CA 2).) 


Easton sought to intervene only to file a Petition for 
Reconsideration and, if that were denied, a Petition for 
Review. The Commission has suggested no way in which 
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the granting of the Easton Petition for Leave to Intervene 
would have interfered with the orderly conduct of public 
business. Intervention should therefore have been al- 


lowed as of right under the Administrative Procedure 
Act, Section 6a. American Communications Assn. v. U.S., 
supra. 


Indeed, the Commission was required to ‘‘erant a hearing 
upon the request of any person whose interest may be 
affected by the proceeding, and shall admit any person 
as a party to such proceeding.” (Atomic Energy Act, 
Sec. 1892, supra.) Since Easton merely asked for a par- 
tial hearing, i.e. consideration of its Petition for Reconsid- 
eration, the Commission was mandatorily required to admit 
Easton as a party for that purpose, the Petition to In- 
tervene having been filed within the time limited by the 
Commission’s Rules for filing a Petition for Reconsidera- 
tion, and Easton’s Petition for Reconsideration having 
been filed simultaneously. 


The Commission’s Order of September 6, 1968 erro- 
neously concludes that the last date for Easton to file 
a timely Petition for Leave to Intervene was, according 
to the Notice of Hearing in this proceeding, November 16, 
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1967. (Memorandum and Order, p. 4.) But this is not 
applicable because Easton did not ask to take part in the 
‘hearing before the Atomic Safety and Licensing Board, 
as Dover did and was permitted to do. EHaston’s Petition 
| for Leave to Intervene was filed in time for the purpose 
of asking a hearing only on its Petition for Reconsidera- 
‘tion of the Commission’s Order of June 5, 1968, as a 
: predicate to judicial review, when Dover, the party repre- 
' senting Haston’s interest decided not to petition for re- 
| consideration or seek judicial review. See Pellegrino v. 
| Nesbit, 203 F 2d 463 (CA 9, 1953) ; Wolpe v. Poretsky, 144 
F 2d 505 (CADC 1944), cert. den. 323 U.S. 777. The 
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grounds of aggrievement asserted by Easton’s Petition 
for Reconsideration were the same as those asserted by 
Dover’s Exceptions, plus additional grounds based on er- 
rors which appeared for the first time in the Commission’s 
| final Decision of June 5, 1968. The Court of Appeals for 
' the District of Columbia Circuit has already held that 
“any person who would be aggrieved by the Commis- 
' sion’s order . . . is also a person who has a right to in- 
tervene.’? National Coal Assn. v. Federal Power Com- 
' mission, 89 U.S. App. D.C. 135, 191 F 2d 462, 467 (1951). 
Since Easton is clearly aggrieved by the Commission’s 
order of June 5, 1968, Easton should be permitted to 
intervene. 

Ii 


Rewer Sovcut 


Wherefore, Petitioner prays (1) that the Commission 
vacate its order of September 6, 1968; and (2) that the 
‘ Commission grant the Petition of The Easton Utilities 
Commission for Leave to Intervene, thereby eliminating 
one issue from the case of The Easton Utilities Commis- 
sion, Petitioner v. Atomic Energy Commission and United 
States of America, Respondents, CADC No. 22184, which 
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is now pending before the United States Court of Appeals 
for the District of Columbia Circuit. 


Respectfully submitted, 


By: Spencer W. Reever 
Spencer W. Reeder 
Spencer Building 
St. Michaels, Maryland 21663 
Attorney for The Easton Util- 
ities Commission, Petitioner 


16 September 1968 
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Memorandum and Order 


On September 6, 1968, we issued a Memorandum and 
Order in this proceeding denying a petition for leave to 
intervene and a petition for reconsideration of our De- 
cision of June 5, 1968, filed by the Easton Utilities Com- 
mission. In a petition for reconsideration filed on Sep- 
tember 16, 1968, Easton asks that we vacate our earlier 
order and grant its petition for leave to intervene. 


The staff and the applicant have submitted briefs oppos- 
ing the present petition. They contend that the petition 
contains no substantive matter which has not previously 
been considered by us and disposed of in our earlier Memo- 
randum and Order or any new argument warranting a 
grant of intervention. We agree, and believe that Easton’s 
petition 

2681 
should be denied. 


Our Memorandum and Order of September 6, 1968, de- 
nied Easton’s intervention petition because the petitioner 
had not stated an interest in the proceeding which would 
warrant intervention; and because the petition was non- 
timely filed with no showing of good cause for late filing. 
Easton’s present contentions disputing our earlier hold- 
ings and supporting its right to intervene are essentially 
the same as those contained in its initial petition. Re- 
examination of these contentions has not altered the views 
set forth in our earlier Memorandum and Order. 


Baston’s present petition enlarges somewhat on its argu- 
ment regarding the applicability here of the decision of 
the Court of Appeals for the Second Circuit in American 
Communications Association v. United States We be- 
lieve, however, that Easton’s reliance on the cited decision 


1298 F. 24 648 (C.A. 2, 1962). 
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is misplaced. While the Court of Appeals in that case 
construed Section 6(a) of the Administrative Procedure 
Act ‘“‘to give ‘any interested person’ the right to intervene 
in a proceeding ‘so far as the orderly conduct of public 
business permits’ ’’, the petitioner there had filed a timely 
petition to intervene in the administrative proceeding in 
contrast to the non-timeliness of Easton’s action here. We 
agree, moreover, with the staff that the intervention pro- 
cedures set forth in our Rules of Practice (10 CFR § 2.714) 
—implemented in this proceeding 
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through the notice of hearing—make adequate provision 
for the orderly participation by interested persons. Easton 
did not comply with these procedures or show good cause 
for its non-compliance. We would additionally note that 
American Communications Association involved an ‘‘in- 
terested person”, whereas here, as explained in our earlier 
Memorandum and Order, Easton has not demonstrated the 
interest requisite for intervention? 


It is therefore Ozprrep that the petition for reconsidera- 
tion filed by the Easton Utilities Commission is denied. 


By the Commission. 


/s/ W. B. McCoou 
Secretary 


Dated: October 14, 1968 


2Easton’s citation of National Coal Associaiton v. Federal Power Commis- 
sion, 191 F. 2d 462 (C.A.D.C., 1951) is also misplaced. The Court of Appeals 
there held that a person who would be ‘‘aggrieved’’ by the order of the agency 
involved, within the meaning of the applicable judicial review statute, is also a 
person who has a right to intervene in the agency proceeding. We find no 
basis therein for altering our earlier-stated views respecting Easton’s in- 
terest in this proceeding; nor for disregarding the non-timeliness of Easton’s 
intervention request. Cf., Spanish International Broadcasting Company Vv. 
F.C.C., 385 F. 2d 615 (C.AD.C., 1967). 
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PETITIONER'S STATEMENT OF ISSUES 


1. Whether or not the ‘‘utilization facility’’ to be li- 
censed herein is the reactor; and not any mere component 
part of the reactor; and not the entire electric power 
generating plant. 


2. Whether or not the Commission has jurisdiction to 
license under Section 104 of the Act (the non-commercial 
licensing section) a reactor bought by the purchaser and 
sold by the manufacturer for commercial and industrial 
use without Government subsidy to either the buyer or the 
seller. 


3. Whether or not Petitioner is ‘‘aggrieved’’ by the 
Commission’s final order asserting jurisdiction to license 
the ‘‘utilization facilities’? herein under Section 104 of 
the Act, and if so, whether Petitioner’s intervention as 
of right before the Commission should have been allowed. 


This case has not previously been before this Court. 


IN THE 


United States Court of Appeals 


For rae Disrricr or Couumsta Crrcuir 
No. 22184 


Tue Easton Utitirms Commission, Petitioner 
v. 


Atomic Enzrcy Commission, and 
Unrrep States or AMERICA, Respondents 


On Petition for Review of Order of the 
Atomic Energy Commission 


BRIEF FOR PETITIONER’ 


JURISDICTIONAL STATEMENT 
1. Proceeding Below 


This proceeding arose upon an Application, dated Feb- 
'yuary 10, 1967, purportedly filed with the Atomic Energy 
‘Commission (‘‘Commission’’?) under Section 104 of the 

Atomic Energy Act of 1954, as Amended, (‘‘Act’’) for 


* Abbreviations: 
T. = certified record pages 
Tr. = hearing transcript pages 
Mw = megawatt 
1 Mw = 1000 kilowatts (kw) 
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non-commercial licenses (including Construction Permits) 
for two utilization facilities, described as two Boiling 
Water Reactors, each designed to operate at 3,295,000 
kilowatts (thermal), both to be located in Peach Bottom 
Township, York County, Pennsylvania, on the westerly 
shore of the Conowingo Reservoir. (Application,’ pp. 1, 2; 
Summary Description,’ p. 2.) 

Philadelphia Electric Company (‘‘Applicant”’?) sought 
on its own behalf non-commercial Section 104 licenses (in- 
cluding a Construction Permit) to construct, acquire, pos- 
sess and operate said two Boiling Water Reactors. (Ap- 
plication, pp. 4, 6, pars. 4, 9.) 

In addition, Philadelphia Electric Company, on its own 
behalf and on behalf of Public Service Electric and Gas 
Company, Delmarva Power and Light Company, and At- 
lantie City Electric Company, sought non-commercial Sec- 
tion 104 licenses, to use said two Boiling Water Reactor 
utilization facilities for forty years, pursuant to a con- 
tract (Intervenor’s Exhibit 1), which provides that the 
parties will use the said two utilization facilities as tenants 
in common without right of partition and with the re- 
spective interest of the owners as tenants in common and 
their respective capacity and energy entitlements in each 
of said two Boiling Water Reactors to be as follows: 

Philadelphia Electric Company 42.49% 
Public Service Electric & Gas Company 42.49% 
Delmarva Power and Light Company 7.51% 
Atlantic City Electric Company 7.51% 


(Application, p. 2, pars. 1, 2; p. 4, par. 7; Amendment® 5; 
Lovejoy, Tr.* 248 et seq. (p. 2 of Prepared Written Testi- 
mony).) 

The City of Dover, Delaware, an electric municipality of 
the State of Delaware, and a wholesale customer of the 
aforesaid Delmarva Power and Light Company, was per- 
mitted by Atomic Safety and Licensing Board order dated 


17, 8; 27.1688; 3T. 1355; 4T. 2109. 
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‘December 6, 1967,} issued pursuant to Commission Memo- 
randum dated December 5, 1967,? to intervene for the pur- 
ipose of opposing on the ground of lack of jurisdiction the 
grant of non-commercial licenses to the Applicant under 
iSection 104 of the Act for the aforesaid two Boiling Water 
Reactors. 


| At the hearing before the Atomic Safety and Licensing 
‘Board, Dover developed on cross-examination of the wit- 
messes for the Applicant and the General Electric Com- 
pany, that the two Boiling Water Reactors for which li- 
leense was sought under Section 104, the non-commercial 
‘licensing section of the Act, had in fact been bought by the 
purchaser and sold by the manufacturer for commercial 
‘and industrial use without Government subsidy to either 
the buyer or the seller.* 


The Commission, in its final order, did not deny that the 
‘reactors for which license had been applied, are fully com- 
‘mercial, but asserted continuing jurisdiction to license 


them as non-commercial under Section 104 of the Act 
‘claiming that the ‘‘industry’’ definition of the crucial 
‘term ‘‘utilization facility’? includes therein not only the 
‘reactor, but the entire electric power generating plant, 
‘and/or any mere component part of the reactor.* 


Petitioner, which is aggrieved by the Commission’s final 
order, as more fully hereinafter set forth, replied that, 
' pursuant to the definition of the term ‘‘utilization facility’’ 
i as contained in the Act, the Commission is wholly without 
| jurisdiction to license the two Boiling Water Reactors for 
: which license was applied herein under the non-commercial 
‘Section 104 because (1) the ‘‘utilization facility’’ to be 
i licensed is the reactor, not any mere component part of 
| the reactor, and not the entire electric power generating 
‘plant; and (2) the two Boiling Water Reactors involved 
' in this proceeding were clearly ‘‘commercial’’ in that they 
i were admittedly bought by the purchaser and sold by the 
‘manufacturer for commercial and industrial use without 


17, 1847; 2T. 1842; 3T. 1855; 4T. 2564, 
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any Government subsidy whatsoever to either the buyer 
or the seller.* 

The Commission’s final order of June 5, 19687 never- 
theless affirmed the Atomic Safety and Licensing Board’s 
Order® and the issuance under Section 104 of the Act 
to Philadelphia Electric, Public Service Electric and Gas, 
Atlantic City Electric, and Delmarva Power and Light of 
OPPR-37* and CPPR-38,° licensing the entire electric power 
generating plant, Peach Bottom Atomic Power Station 
Units 2 and 3. (Pet. for Review, Appendix A and Ap- 
pendix B.) 


2. Statutory Authority for Review 


Section 189 of the Atomic Energy Act of 1954 (68 Stat. 
919, 42 U.S.C. 2239) subjects the grant of licenses such 
as that involved here to judicial review pursuant to the 
Review Act of December 29, 1950 (64 Stat, 1129, 28 U.S.C. 
9342-2344), and Section 10 of the Administrative Proce- 
dure Act (60 Stat. 243, 5 U.S.C. 702-7 06). The Review Act 


of December 29, 1950, supra, and the Administrative 
Procedure Act, supra, give jurisdiction to the Court of 
Appeals to review final orders of the Commission upon 
Petition for Review filed within 60 days of the issuance 
of the Commission’s final order. The Petition for Re- 
view herein was filed on August 2, 1968, within 60 days 
of the Commission’s final order of June 5, 1968. Peti- 
tions to Review final orders of the Atomic Energy Com- 
mission made reviewable by Section 2239 of Title 42 of 
the United States Code (the Atomic Energy Act of 1954, 
supra) may be filed ‘‘in the judicial circuit in which the 
petitioner resides or has its principal office, or in the 
United States Court of Appeals for the District of Colum- 
bia Cireuit.?? (28 U.S.C.A. Section 2343.) The venue of 
this proceeding is therefore properly laid in the United 
States Court of Appeals for the District of Columbia 
Cireuit. 


1. 2574; 27. 2564; 3. 2497; 47. 2515; ST. 2518. 
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§. Petitioner Is “Aggrieved” 

Easton, like Dover, is a municipality authorized to en- 
| gage in the distribution of electric energy. And Easton, 
“like Dover, is located within transmission distance of 
‘ Peach Bottom, Pennsylvania. (Petition for Review, p. 6.) 


Easton is aggrieved by the Commission’s final order of 

‘ June 5, 1968, which issued non-commercial licenses to 

' Applicants under Section 104 of the Act, substantially in 

the form requested by Applicants. (Pet. for Rev., App. 
A and B.) 


The Easton Utilities Commission, Petitioner, made 
formal demand in writing upon Delmarva, Philadelphia 
Electric, Public Service, and Atlantic City Electric, to 

' modify their exclusive contract (Intervenor’s Ex. 1.1) dated 

' November 1, 1967, so as to enable Petitioner to contract 

for its fair share of the capacity and energy entitlement 

of the Peach Bottom Atomic Power Station, Units 2 and 

' 3, and said demand was refused. (Pet. for Rev., App. D,? 
pp. 4-5.) 

Indeed, Easton, which presently generates all the power 

' which it distributes, is compelled under present circum- 

stances to effect an interconnection with Delmarva, one 

~ of the licensees herein, and the only wholesaler of electric 

~ energy in Talbot County, Maryland, of which Easton is 

the county seat. (Pet. for Rev., pp. 45.) It matters 

: not whether such interconnection is made voluntarily by 

Delmarva, or whether it is ordered by the Federal Power 

Commission, upon terms and conditions fixed by the Fed- 

eral Power Commission under the Federal Power Act. 

Delmarva, which is the only wholesaler of electric power 

' in Talbot County, Maryland, is interconnected by trans- 


: mission lines with Philadelphia Electric Company, and 
' through Philadelphia Electric with the proposed Peach 

Bottom Atomic Power Station, Units 2 and 3. (Pet. for 
' Rev., App. D, p. 3.) Whether Delmarva sells power from 
| Peach Bottom Atomic Power Station to Easton directly 


17. 2318; 27. 2604. 


6 


or indirectly, voluntarily or involuntarily, by interchange 
or by one-way sale, by contract with Easton, by contract 
of all four licensees with Easton, or by contract of all the 
members of the Pennsylvania-New Jersey-Maryland Inter- 
connection (the P-J-M Pool Contract on file with the 
Federal Power Commission) with Easton, it is manifest 
that the huge Peach Bottom Atomic Power Station, Units 
2 and 3, will affect the economics of Easton ’s power supply 
for years to come. (Pet. for Rev., App. D>? p. 5.) 


Easton’s Petition for Leave to Intervene and its Peti- 
tion for Review thus set out, as above stated, two in- 
terests which may be affected by this proceeding: (1) the 
interest in acquiring by single payment lump sum pur- 
chase Easton’s fair share of the large-scale low cost power 
supply available through participation in the ownership 
of an undivided interest in the capacity and energy en- 
titlement resulting from atomic-fired steam plants, the 
nuclear heat source of which, the Boiling Water Reactor, 
having been researched and developed with vast subsidies 
from the Federal Treasury before it became ‘‘commer- 
cial’’, as the Boiling Water Reactor involved herein clearly 
now is and (2) Easton’s interest in interconnecting with 
and interchanging power with or otherwise purchasing 
power directly or indirectly from Delmarva Power and 
Light Company, one of the four licensees herein, since the 
terms and conditions of such an interconnection and inter- 
change or other type of purchase arrangement are sure 
to be affected by the proposed Peach Bottom Atomic 
Power Station, Units 2 and 3. 


The interests of The Easton Utilities Commission are 
adversely affected and Easton is aggrieved by the Com- 
mission’s final decision herein issued June 5, 1968, in 
that the Commission’s grant of non-commercial licenses 
for the Applicants’ two commercial Boiling Water Re- 
actors under Section 104 of the Act deprives aston of 
its statutory rights under the Act, and was done for the 


17. 2604; 2For a third interest, See p. 26 infra, par. Sd ies 
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' sole purpose of enabling the four licensees to escape the 
Congressional requirements imposed upon would-be ‘‘com- 

mercial’? licensees under ‘‘commercial’’ Section 103 of the 
' Act, and for no other purpose whatsoever. Among the 
, anti-trust, pro-competitive, and pro-public interest, statu- 
tory rights of which Easton is deprived by the Commis- 
sion’s licensing order of June 5, 1968, are the following: 


(1) The statutory right to have the Commission give 
' notice in writing to such regulatory agency as may have 
' jurisdiction over the rates and services of the proposed 
' activity, to municipalities, private utilities, public bodies 
and cooperatives within transmission distance authorized 
- to engage in the distribution of electric energy and the 
' yight to have the Commission publish notice of such com- 
' mercial application once each week in the Federal Register 
for four consecutive weeks and the right to freedom from 
Commission action until four weeks after the last notice. 
(42 U.S.C. 2232(c).) 


(2) The statutory right to have the proposed issuance 
of a commercial license noticed to the Attorney General, 
and the statutory right to have the Attorney General 
mandatorily advise the Commission within not more than 
' 90 days whether, insofar as he can determine the pro- 
posed license would tend to create or maintain a situation 
inconsistent with the antitrust laws, the right to have 
the Opinion of the Attorney General published in the 
Federal Register, and the right to have the Commission 
furnish to the Attorney General upon request such in- 
formation as the Attorney General determines to be ap- 
propriate or necessary to enable him to give the advice 
called for by this Section 105(c) of the Act. (42 US.C. 
2135(c).) 


(3) The statutory right to have commercial licenses 
issued on a non-exclusive basis to persons applying 
therefor. (42 U.S.C. 2133(c).) 
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(4) The statutory right to have ‘‘preferred considera- 
tion’’ given to public or cooperative bodies if there are 
conflicting applications for a limited opportunity for a 
commercial license in ‘‘high cost power areas.’’ (Section 
182d; 42 U.S.C. 2232(d).) 


(5) The statutory right to have a finding of practical 
value made by the Commission as to the type of reactor 
employed before a commercial license is issued. (42 U.S.C. 
Section 2132.) 


The foregoing statutory rights would be lost to Peti- 
tioner not just for now, but for the entire life of the non- 
commercial licenses, in this case 40 years, since the rules 
provide that a commercial license need not be applied for 
where the type of facility given a non-commercial license 
is later licensed commercially. (CFR Title 10, Sec. 
50.24(a) and (b).) 


In addition to the deprivation of its statutory rights as 
aforesaid, Easton is specially aggrieved because the Com- 


mission’s decision perpetuates the General Electric Com- 
pany’s monopoly of the manufacture and sale of the Boil- 
ing Water Reactor, which has already produced sub- 
stantial increase in the cost of the Boiling Water Reactor, 
which will be passed on under cost plus State and Federal 
regulation to the wholesale and retail customers of the 
utility purchasers of said Boiling Water Reactors, so that 
Easton and other customers of the four licensees, both 
direct and indirect, will be paying for the final decision of 
the Atomic Energy Commission herein for a generation, 
unless it is reversed. 
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STATEMENT OF THE CASE 


1. THE RECORD SHOWS THAT THE TWO REACTORS FOR 
WHICH LICENSE IS SOUGHT HEREIN WERE BOUGHT BY 
THE PURCHASER AND SOLD BY THE MANUFACTURER FOR 
COMMERCIAL AND INDUSTRIAL USE WITHOUT GOVERN- 
MENT SUBSIDY TO EITHER THE BUYER OR THE SELLER. 

The two particular Boiling Water Reactors for which 
license is sought here were sold by General Electric Com- 
pany, the manufacturer, and bought by Philadelphia Elec- 
tric Company, the purchaser, for business use, without 

Government subsidy to either the buyer or the seller. 


a. Sale by GE and Purchase by Philadelphia Electric 

James L. Everett, III, Vice-President, Engineering and 
Research, Philadelphia Electric Company, (Tr.* 44), testi- 
fied on December 7, 1967 that Philadelphia Electric Com- 
pany ordered the two Boiling Water Reactors for Peach 
Bottom Units 2 and 3 from the General Electric Company 
about a year and a half previously, and that this was be- 
fore the application for license was filed with AEC herein. 
(Tr. 96.) 


b. No Government Subsidy to Either Philadelphia Electric 
or GE 

As to whether there was any Government subsidy to 

either Philadelphia Electric or General Electric in connec- 

tion with the purchase or sale of these two reactors, 

Philadelphia Electric has not received any Government 
contribution. (Everett, Tr. 99.) 


Nor has General Electric received any Government con- 
tribution or subsidy in connection with the sale of these 
two Boiling Water Reactors. (Everett, Tr. 98.) 


c. Two Reactors Bought and Sold for Business Use 
Witness Everett testified that Philadelphia Electric is 
buying these two Boiling Water Reactors (and two more 
of the same size and type from the same manufacturer) 


1T. 1855. 
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for use in the regular course of the Company’s business. 
(Everett, Tr. 99.) 


Witness Robert I. Smith, General Manager of En- 
gineering, Public Service Electric and Gas Company, (Tr. 
100), one of Philadelphia Electric’s co-adventurers, (42.49 
per cent) likewise testified that any electric energy or 
capacity which Public Service obtains from the Peach 
Bottom Units 2 and 3, is intended to be used in the regular 
course of Public Service’s business, (Smith, Tr. 118), and 
in meeting Public Service Electric and Gas Company’s 
service obligations. (Smith, Tr. 117.) 

Leroy H. Mitchell, Vice-President of Finance and Ac- 
counting, Delmarva Power and Light Company, another 
of Philadelphia Electric’s co-adventurers, (7.51 per cent) 
testified that any entitlement in the capacity and energy 
of Peach Bottom Units 2 and 3 which the Delmarva Power 
and Light Company may receive as an element of its par- 
ticipation in this proceeding will be commingled and sold 
to wholesale and retail customers of the Delmarva Power 
and Light holding company system. (Mitchell, Tr. 123.) 


Finally, Anthony V. Vence, Vice-President and Treas- 
urer, Atlantic City Electric Company, another of Phil- 
adelphia Electric’s co-adventurers, (7.51 per cent) testified 
that Atlantic City Electric’s portion of the output of the 
Peach Bottom Nuclear Plant, Units 2 and 3, would become 
part of Atlantic’s input, and of course would be sold 
throughout Atlantic City Electric’s territory, in the regu- 
lar course of Atlantic City’s business. (Vence, Tr. 143.) 


Indeed, the record shows that the two particular Boiling 
Water Reactors will produce sufficient nuclear heat to 
enable the Peach Bottom Power Station, Units 2 and 3 to 
generate a total of 2,130,000 kilowatts of net electrical 
energy. (Bverett, Tr. 85.) As a yardstick against which 
to measure the enormous capacity of the proposed Peach 
Bottom Atomic Power Station, Units 2 and 3, the Court 


17, 1855. 
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‘will note that in 1966, the entire Philadelphia Electric 
System had a net electrical capacity of 3,633,000 kilowatts. 
(Everett, Tr.2 $4.) 


id. To Meet the Requirements of the Members and Satellite 
Members of the P-J-M Pool 


The Peach Bottom Atomic Power Station, Units 2 and 3, 
' will supply heat for the generation of electric energy for 
‘the business use not only of the licensees, Philadelphia 
’ Electric Company, Public Service Electric and Gas Com- 
‘pany, Atlantic City Electric Company, and Delmarva 
Power and Light Company, (Intervenor’s Exhibit 1°) but 
also for the business use of the other members and satel- 
lite members of the vast interstate power pool known as 
the Pennsylvania-Jersey-Maryland Interconnection, com- 
monly known as the P-J-M Pool. (Everett, Tr. 67, et seq.) 
The P-J-M Pool Contract is on file with the Federal Power 
Commission as Philadelphia Electric Company FPC No. 
921, Eff. 11-456 and Supplements, of which the Atomic 
Safety and Licensing Board was duly asked to take official 
notice. (Brief for the City of Dover, Delaware, Intervenor,® 
' p, 12.) The members and satellite members of said 
P-J-M Pool include The Public Service Electric and Gas 
Company of New Jersey, the Philadelphia Electric Com- 
pany, Atlantic City Electrie Company, Delmarva Power 
and Light Company, Baltimore Gas and Electric Company, 
i Pennsylvania Electric Company, Metropolitan Edison 
' Company, New Jersey Power and Light Company, the 
Potomac Electric Power Company of Washington, D.C. 
(Everett, Tr. 68-69; 72; Philadelphia Electric Company, 
FPC B.S. No. 21, supra.) Delmarva Power and Light 
Company and Atlantic City Electric Company are satel- 
lite members of the pool by reason of a separate con- 
tract between Philadelphia Electric and said companies. 
(Everett, Tr. 72.) 


17. 1855; 2T. 2318; 3T. 2455. 
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At p. 74 of the Transcript, Applicant’s Witness Everett 
was asked the following question and made the following 
answer: 


“<Q. Well, once it is generated, will Philadelphia 
Electric sell the power from the bus bar of the Peach 
Bottom Units 1 and 22 and 3, to its customers? 


A. It will sell electric energy to customers, and 
if this plant is generating electric energy, it will go 
into the same system that supplies those customers 
that the other generating plants on P-J-M supply 
energy to, and from Philadelphia Electric.’’ 


In short, the record shows that the two reactors for 
which license is sought here were bought by the pur- 
chaser and sold by the manufacturer for commercial and 
industrial use without Government subsidy to either the 
buyer or the seller. 


2. THE HISTORY OF THE BOILING WATER REACTOR, WHICH 
Is SPREAD UPON THE RECORD, MAKES IT CONCLUSIVE 
THAT THE TWO BOILING WATER REACTORS FOR WHICH 
NON-COMMERCIAL LICENSES WERE APPLIED AND 
GRANTED ARE IN FACT “COMMERCIAL.” 

The history of the Boiling Water Reactor, which is 
spread upon the record, shows that General Electric Com- 
pany has sold twenty Boiling Water Reactors, capable 
of producing sufficient heat to generate 16,280,000 kilowatts 
of electrical energy in total, or an average of 814,000 kilo- 
watts per reactor; and that all of these reactors have been 
sold by the manufacturer and bought by the purchaser 
for commercial and industrial use, without any Govern- 
ment subsidy whatsoever to either the buyer or the seller, 
all as shown by the following table and the record refer- 
ences included therein. (See also Intervenor’s Exhibits 2° 
and 3.5): 


17, 1855; 2T. 2320; 3 T. 2330. 
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HISTORY OF THE BOILING WATER REACTOR 
(BWR) 


(1) (2) (3) (4) 
Manufacturer Purchaser and Plant Capacity Reference 
(BWR) (MWE) 
1. General Electric Niagara Mohawk Tr.1 200, Ex. N to 
Nine Milo Point Application,2 pp. 9-10 
2. General Electric Tennessee Valley Authority— Tr. 200, Ex. N to 
Browns Ferry, Units 1 and 2 Application, pp. 9-10 
General Electric Philadelphia Electrie— 2 Tr. 200 
Peach Bottom Units 2 and 3 
General Electric Philadelphia Electrie— Tr. 204 
Two additional reactors 
substantially same as 
Peach Bottom Units 2 and 3 


. General Electric Jersey Central, Application, Ex. N, 
Oyster Creek p. 9, Intervenor’s 
Exhibit 2;3 p. 420 
. General Electric Commonwealth Edison, Exhibit N of Appli- 
Dresden II cation, pp. 9-10, 
Tr. 217-218, Inter- 
venor’s Ex. 2, p. 420 
General Electric Boston Edison, 2 Tr. 228, Application, 
Pilgrim Exhibit N, pp. 9-10 
General Electric Northeast Utilities, Tr. 228, Exhibit N 
Millstone Point to Application, pp. 9-10 
. General Electric Commonwealth Edison, 809 Tr. 228, Exhibit N to 
Dresden III Application, pp. 9-10 
General Electric Northern States Power, 545 Tr. 228, Exhibit N to 
Monticello I Application, pp. 9-10 
General Electric Commonwealth Edison— 1,618 Tr. 228, Exhibit N to 
Iowa Mlinois Gas & Electric, Application, pp. 9-10 
Quad-Cities 1 and 2 
2, General Electric Vermont Yankee, 540 Tr. 228, Exhibit N to 
Fairmont Nuclear Unit Application, pp. 9-10 
General Electric Niagara, Mohawk, Unit 2, 600 Tr. 229 
Nine Mile Point 
. General Electric New York Electric & Gas 800 Tr. 231 
General Electric Long Island Lighting 540 Tr. 231 
Shoreham 


. General Electric Tennessee Valley Authority— 1,075 Tr. 231 
Browns Ferry No 3 


Total 20 Reactors 16,280 MWE 
Average Capacity 814 MWE per Reactor 


* No Government subsidy (Tr. 215). 
' <¢YJge?? —To generate clectric power for sale in regular course of purchaser’s business 
(Tr. 215). 
17, 2109; 2T. 8; 3 T. 2320. 
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The foregoing tabular history does not include the KRB, 
Tarapur, Teargua, or Fukushima, BWR’s which were man- 
ufactured by General Electric for export to foreign pur- 
chasers under the Atoms for Peace program, for the rea- 
son that some of these reactors may have been subsidized 
by the Government. (Tr. 232; Application, Exhibit N,? 
pp. 9-10.) Nor does the foregoing tabular history of the 
Boiling Water Reactor include non-commercial reactors 
like Big Rock Point, a small reactor of 72 MWE capacity, 
built under contract with the AEC and subsidized by the 
Government. (Tr. 234-235.) But the foregoing tabular 
history does include all other Boiling Water Reactors of 
over 50 MWE capacity, sold up to the time of the hearing, 
and it will be noted that General Electric Company has 
a complete monopoly thereof. 


In short, the history of the Boiling Water Reactor, 
which is spread upon the record, makes it conclusive that 
the two Boiling Water Reactors for which ‘‘non-com- 
mercial’? licenses were applied and granted herein are in 


fact ‘‘commercial.’’ 


3 THE RECORD SHOWS THAT THE ONLY “UTILIZATION 
FACILITY” FOR WHICH LICENSE HAS BEEN APPLIED HERE 
IS THE REACTOR, AND COUNSEL FOR APPLICANT CON- 
CEDED IN OPEN HEARING THAT THE LEGAL DEFINITION 
OF “UTILIZATION FACILITY” HERE IS THE “REACTOR”. 

a. The Record Shows That the Only “Utilization Facility” for 
Which License Has Been Applied Here Is the Reactor 


The ‘Application of Philadelphia Electric Company 
for Construction Permit and Class 104 License’’, dated 
February 6, 1967 (Application, p. 7) carefully distin- 
guished between the “‘two Utilization Facilities”’ for which 
license was applied, and the ‘‘nuclear generating unit’’ of 
which each ‘‘utilization facility’? was said to be ‘‘a part.’’ 
The Application’s exact words are as follows (Application, 
pp. 1 and 2): 


‘‘Pursuant to the Atomic Energy Act of 1954, as 
amended, and the Rules and Regulations thereunder, 


17, 2109; 27. 8, 
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Philadelphia Electric Company (hereinafter referred 
to as ‘Applicant’) hereby applies to the United States 
Atomic Energy Commission for licenses for two 
Utilization Facilities to be located at Peach Bottom, 
York County, Pennsylvania. In support of this appli- 
cation, Applicant alleges and states as follows: 


1. The Utilization Facilities will be located at Appli- 
eant’s Peach Bottom Atomic Power Station, one 
Facility to be a part of a nuclear generating unit 
designated as Peach Bottom Atomic Power Station 
Unit No. 2 and the other Facility to be a part of a 
nuclear generating unit designated as Peach Bottom 
Atomic Power Station Unit No. 2 and the other 
Facility to be a part of a nuclear generating unit 
designated as Peach Bottom Atomic Power Station 
Unit No. 3’... 


b. Counsel for Applicant Conceded in Open Hearing That 
the Legal Definition of “Utilization Facility” Here Is the 
Reactor 


Counsel for Applicant, Mr. Bradley, conceded in open 
hearing at the end of the following colloquy that the legal 
definition of the term ‘‘utilization facility’? here is the 
reactor (Tr. 77-81) : 


‘By Mr. Reever: 


Q. Mr. Everett, on page 10 of your prepared testi- 
mony—you have that before you, sir? 

A. Yes, I do. 

Q. Top of the page, you state: ‘Unit No. 1 has been 
in commercial operation since June 1, 1967.’ 

I will ask you whether the unit No. 1 referred to is 
the reactor and attendant facilities which are not in- 
volved in this application? 

A. Yes, sir. The facilities referred to as Unit No. 
1 are not involved in this application. 

Q. I will ask you whether, when Peach Bottom Units 
2 and 3 have been completed, they will be operated 
jointly with Unit No. 1? 

A. I don’t know what you mean by ‘jointly with.’ 
They will be operated simultaneously, we hope. 


1 T, 1855. 
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Q. Will there be any difference in the nature of their 
operation and in the nature of the operation of Unit 
No. 1 since June 1, 1967? 

A. Many, many differences. 

Q. Is that because the two types of reactors are 
different? 

A. That is part of the reason. 

Q. What is the type of reactor involved in the pres- 
ent application with respect to Units 2 and 3 of the 
Peach Bottom plant? 

A. That type of reactor is commonly called a boiling 
water reactor. 

Q. Would you please turn to the summary descrip- 
tion of Peach Bottom Atomic Power Stations Units 
2 and 3, and review of considerations of importance to 
safety— 

Cuamman CaMpBeLL: This has not been introduced 
into evidence yet. I suppose if there is no objection 
by the parties it can be referred to, but it has not been 
offered. 

Mr. Reever: Well, if it has not been offered, and 
the Chairman would prefer to have us defer cross ex- 
amination with respect to it until after it has been 
offered, we would be glad to do so, as long as it is 
understood that Mr. Everett can be recalled. 

Mr. Braptey: Mr. Everett will be on the panel of 
six witnesses sponsoring the summary description— 

Cuamman CaMpseLL: Well, would it be satisfactory 
with you to ask this line of questions when he is called 
as a member of the panel of witnesses supporting this 
summary? Or would you prefer to do it now? 

Mr. Reever: I would prefer to ask him one ques- 
tion now, if I may, which will be brought into the record 
by the time this summary is offered. 

Camman ‘CampsetL: Do you have any objection? 

Mr. Brapuey: I don’t know the nature of the ques- 
tion, Mr. Chairman. 

‘(CHarrMan CampsELL: Ask the question. 


By Mr. Reever: 


Q. Mr. Everett, would you direct the attention of 
the Board to the appendix section or the appendix 
number which represents a picture of the reactor, 
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which is in turn the utilization facility for which li- 
cense is being sought in this proceeding? 

Cuamman CAMPBELL: Can we have the number of 
that? Is that the cross-section of the reactor contain- 
ment structure do you recall? 

Mr. Braptey: The appendices are numbered, Mr. 
Chairman. 

CHamman CampseLu: Yes, they are numbered. I 
am looking at No. 8, which I assume he is referring to, 
but I don’t know. 

Mr. Reever: Your Honor, I believe that Appendix 
5 contains a picture of the simplified steam cycle which 
includes the reactor. 

Cuamman CampsELL: Then you are referring to 
the schematic diagram, Appendix 5, of the summary 
description? 

Mr. Reever: That is right. 

Cuamman CaMpsELL: Go ahead. Do you have that? 

Tue Wrirness: Yes, I have it, your Honor. 


By Mr. Reever: 


Q. I just want to ask, Mr. Everett, what part of 


that simplified steam cycle is the utilization facility 
for which you are asking a license in this proceeding? 

Mr. Braptey: I would object to the question, Mr. 
Chairman, simply on the ground that it calls in part 
for a legal conclusion in that the utilization of the 
facilities are determined in the Act, and I would hope 
he would ask Mr. Everett if he understood the utiliza- 
tion, and used in the same sense that Mr. Reeder is 
using the term. 

Carman CampseEt: I believe it does call for an 
interpretation of the term in the Act, Mr. Reeder. 
Can you develop that some other way? 

Mr. Reever: Yes, your Honor. I will read the wit- 
ness the definition in the Act and then the further 
limitation of that definition by rules and regulations 
of the Commission which include the reactor, and ask 
him the question then in the light of the full statutory 
and regulations definition. 

In Section 11(c)(c) of the Act, Mr. Everett, the 
term ‘utilization facility’ means, one, any equipment 
or device except an atomic weapon determined by rule 
of the Commission to be capable of making use of 


1 


special nuclear material in such quantities as to be of 
significance to the common defense and security, or in 
such manner as to affect the health and safety of the 
public or, two, any important component part espe- 
cially designed for such equipment or device as deter- 
mined by the Commission. 

By the Commission’s rules and regulations, 10 CFR, 
Part 50, Section 50.2(b), the term ‘utilization facility’ 
is limited to ‘any nuclear reactor other than one de- 
signed or used primarily in the formation of plutonium 
or U-233.’ 

Now, I am asking you, Mr. Everett, what is the 
nuclear reactor as shown on your simplified steam 
eycle diagram, Appendix 5 to the summary descrip- 
tion? 

‘A. The definition of the utilization facility, as I 
interpret it, means the entire plant that is described in 
our application. 

Q. Is that the voice of the witness or counsel? 

Caamman Campsett: The witness just answered the 
question. 

Tus Wirxess: At least we have described the entire 
plant in our application, and its safety is being ana- 
lyzed as the entire facility. 

Mr. Reever: Mr. Chairman, may the record show 
that counsel was shaking his head and prompting the 
witness when he made that last answer. 

Mr. Braptey: If the court please, I wish to make a 
legal insertion at this point in that the definition of 
‘utilization facility’ as just read by Mr. Reeder is the 
reactor.” 


In short, the record shows that the only ‘‘utilization fa- 
cility’’ for which license has been applied here is the re- 
actor, and counsel for Applicant conceded in open hearing 
that the legal definition of ‘‘utilization facility” here is 
the reactor. 
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STATUTES INVOLVED 


The principal statute involved is the Atomic Energy Act 
of 1954 (68 Stat. 919, 42 U.S.C. 2011, et seq.), and par- 
ticularly Section 104 of the Act, which in pertinent part, 
with respect to the jurisdiction of the AEC to issue non- 
commercial licenses by its order of June 5, 1968, here 
under review, provides: 


Section 104—Medical Therapy and Research and 
Development 


b. The Commission is authorized to issue licenses to per- 
sons applying therefor for utilization and production 
facilities involved in the conduct of research and de- 
velopment activities leading to the demonstration of 
the practical value of such facilities for industrial and 
commercial purposes. .. . 


The other sections of the Act, and of related Acts, dis- 
cussed herein, will be printed for the convenience of the 
Court, as they are referred to in the course of the argu- 
ment. For Section 104 in full, see Appendix A hereto, 
infra. 

SUMMARY OF ARGUMENT 


1. The ‘‘utilization facility’’ to be licensed herein is the 
reactor; not any mere component part of the reactor; and 
not the entire electric power generating plant. 


2. The Commission is wholly without jurisdiction to li- 
cense under Section 104 of the Act (the non-commercial 
licensing section) a reactor bought by the purchaser and 
sold by the manufacturer for commercial and industrial 
use without Government subsidy to either the buyer or the 
seller. 


3. Petitioner is ‘‘aggrieved’’ by the Commission’s final 
order asserting jurisdiction to license the ‘‘utilization fa- 
cilities’? herein under Section 104 of the Act, and Peti- 
tioner’s intervention as of right before the Commission 
should therefore have been allowed. 
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THE “UTILIZATION FACILITY” TO BE LICENSED HEREIN IS 
THE REACTOR: NOT ANY MERE COMPONENT PART OF THE 
REACTOR: AND NOT THE ENTIRE ELECTRIC POWER 
GENERATING PLANT. 


A. The “Utilization Facility” To Be Licensed Herein Is 
the Reactor 


As we have seen, the applicable statute, Section 104, au- 
thorizes the Commission to issue non-commercial licenses 
“to persons applying therefor for utilization and produc- 
tion facilities involved in the conduct of research and de- 
velopment activities leading to the demonstration of the 
practical value of such facilities for industrial and com- 
mercial purposes .. .’”” (Statutes Involved, swpra, p. 19.) 


The term ‘‘utilization facility”? is expressly defined in 
Section 11, par. ec. of the Act, which provides: 


‘tee, The term ‘utilization facility’ means (1) any 
equipment or device, except an atomic weapon, deter- 
mined by rule of the Commission to be capable of mak- 
ing use of special nuclear material in such quantity as 
to be of significance to the common defense and se- 
curity, or in such manner as to affect the health and 
safety of the public, or peculiarly adapted for making 
use of atomic energy in such quantity as to be of sig- 
nificance to the common defense and security, or in 
such manner as to affect the health and safety of the 
public; or (2) any important component part espe- 
cially designed for such equipment or device as deter- 
mined by the Commission.”’ 


The only ‘‘equipment or device’’ which has been ‘‘deter- 
mined by rule of the Commission to be capable of making 
use of special nuclear material’’ is ‘‘any nuclear reactor 
other than one designed or used primarily for the forma- 
tion of plutonium or U-233.” (Commission’s Rules and 
Regulations, 10 CFR Part 50, Section 50.2(b).) 
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Since the two Boiling Water Reactors for which license 
has been applied in this proceeding are not ones “«designed 
or used primarily for the formation of plutonium or U- 
235’?, it is apparent that for the purposes of this case, as 
counsel for Philadelphia Electric not improvidently con- 
ceded, (supra, p. 18), the statutory definition of the term 
“<ytilization facility’’ is ‘‘the reactor.”’ 


The ‘‘utilization facility’’ to be licensed herein is ‘‘the 
reactor.”’ 


B. The “Utilization Facility” To Be Licensed Is Not Any Mere 
Component Part of the Reactor 


The statutory definition of the term ‘utilization facility”’ 
as above set forth includes ‘‘(2) any important component 
part of such equipment or device as determined by the 
Commission’”’. But the Commission has never determined 
‘that any important component part of the reactor espe- 
cially designed for such equipment is capable of making 
use of special nuclear material”’ and therefore a ‘‘utiliza- 
tion facility’’ as defined in the Act. If such a determina- 
tion had been made as to any important component part of 
the reactor here, such important component part could have 
been licensed as non-commercial under Section 104 of the 
Act, if a non-commercial license had been applied for as 
to such important component part. But even if an im- 
portant component part of the reactor had been licensed 
properly under Section 104, and none was, that would not 
have justified the Commission in issuing a ‘‘non-commer- 
cial’? Section 104 license for a clearly “<commercial’’ re- 
actor, such as the two involved in the case at bar." 


Clearly, the ‘‘utilization facility’’ to be licensed herein 
is not any mere component part of the reactor. 


1 Note the words ‘‘such facilities’’ in the Applicable Statute. (Supra, p. 20) 
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C. The “Utilization Facility” To Be Licensed Herein Is Not 
the Entire Generating Plant 


The Commission erroneously adopted the ‘‘industry’’ 
definition to include the entire power plant as the ‘‘utiliza- 
tion facility’ to be licensed here. (Final Decision,’ pp. 
4-8) 


The Petitioner contends that the only ‘‘utilization fa- 
cility’’ to be licensed is the reactor. (Supra, p. 20) 

When the Atomic Energy Act of 1946 was passed, the 
only ‘‘utilization facility’? known to man was an atomic 
weapon, the atom bomb. By the early 1950’s, a small labo- 
ratory reactor was furnishing the heat to develop a few 
watts of electric energy. When the Atomic Energy Act of 
1954 was passed, the primary objective of the Congress 
was to develop a reactor which could be manufactured and 
sold commercially without government subsidy to either 
the buyer or the seller. As we have seen, the Commission 
accordingly by rule limited the term ‘‘utilization facility’’ 
to “‘any nuclear reactor.’’ (Supra, p. 20) The Commis- 
sion subsidized the development of the Boiling Water Re- 
actor until in the 1960’s a major break-through occurred. 
General Electric sold a Boiling Water Reactor capable of 
producing sufficient heat to generate 640 megawatts of 
electric energy (640,000 kilowatts) to Jersey Central Power 
and Light Company for use in Jersey Central’s Oyster 
Creek electric generating plant. (Supra, p. 13) This 
break-through occurred in 1963.7 Since then, General Elec- 
tric Company has sold 20 Boiling Water Reactors to buyers 
commercially without subsidy to either the buyer or the 
seller. (Supra, p. 13) Congress thereupon refused to ap- 
propriate any more funds to the Commission’s reactor de- 
velopment program for the Boiling Water Reactor. The 
Boiling Water Reactor was no longer a non-commercial 
“utilization facility’? which could only be manufactured 
and sold with the aid of a Government subsidy. How could 


17. 2564; 2Intervenors’ Exs. 2 and 3, T. 2320; T. 2330. 
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the Atomic Energy Commission go on licensing unsubsi- 

dized Boiling Water Reactors as ‘non-commercial’? under 

Section 104 when they were the hottest commercial item in 
' the atomic reactor manufacturing industry? Well, said 
‘ the Commission, the way out is to say that the entire elec- 
‘ trie power generating plant is the ‘utilization facility’’. 
' There is always some research and development to be done 
any time you build a new generating station, nuclear or 
conventional. Now, says the Commission, we can go on 
' licensing nuclear-fired steam electric generating plants as 
non-commercial for all time, even though the record shows 
the Boiling Water Reactor to be 100% commercial. So 
the Commission adopted the industry definition of the 
‘‘reactor’’ in licensing cases to include in the term *¢otili- 
zation facility”? the entire electric generating plant. And 
- in the case at bar, the Commission actually purported to 
license, not the two Boiling Water Reactors for which li- 
| eense had been applied, but the entire Peachbottom Atomic 
Power Station, Units 2 and 3, (Supra, p. 3) that is the 


entire Peachbottom Electric Generating Plant. 


The only trouble with this administrative fantasy is that 
the entire power plant does not fall within the statutory 
definition of the term ‘‘utilization facility’. To fall within 
the definition that Congress wrote into the Act, the term 
‘utilization facility means (1) any equipment or device, 
except an atomic weapon, determined by rule of the Com- 
mission to be capable of making use of special nuclear 
material...’? But only the reactor is ‘‘capable of making 
use of special nuclear material”, within the meaning of 
section l1ce of the Act. The parts of the generating plant 
other than the reactor make use of steam, not special nu- 
clear material. The Commission has never determined by 
rule and could never honestly determine by rule, or other- 
wise, that the entire power plant is ‘‘capable of making 
use of special nuclear material.’’ The entire power plant 
is therefore not a ‘utilization facility’? which can be li- 
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censed non-commercially under Section 104 of the Act, 
except upon the Commission’s arrogant and contemptuous 
theory that jurisdiction is created not by Act of Congress, 
but by Commission label, even a false label, like saying the 
entire power plant is the ‘‘utilization facility’’ to be li- 
censed, in order to get around the obvious fact that the 
Boiling Water Reactor involved in the case at bar is ‘‘com- 
mercial’? and not non-commercial, having been admittedly 
bought and sold without Government subsidy for business 
use. The only equipment or device determined by rule of 
the Commission to be capable of making use of special nu- 
clear material is the reactor. (Supra, p. 20) 


It is respectfully submitted that the ‘‘utilization facility’’ 
to be licensed herein is the reactor and not the entire steam 
electric generating plant. 


m 


THE COMMISSION IS WHOLLY WITHOUT JURISDICTION TO 
LICENSE UNDER SECTION 104 OF THE ACT (THE NON- 
COMMERCIAL LICENSING SECTION) A REACTOR BOUGHT 
BY THE PURCHASER AND SOLD BY THE MANUFACTURER 
FOR COMMERCIAL AND INDUSTRIAL USE WITHOUT 
GOVERNMENT SUBSIDY TO EITHER THE BUYER OR THE 
SELLER. 

Since the only ‘‘utilization facility’? here is the reactor 
(Supra, p. 20) and since the two reactors for which licenses 
have been applied here are clearly commercial (Supra, 
p. 9), Respondents are remitted to the self-destructive 
contention that the Commission has jurisdiction under 
non-commerical Section 104, because, forsooth, the Com- 
mission finds some ‘‘research and development”’ is neces- 
sary, to issue a non-commercial license for a purpose other 
than to provide a demonstration that the two particular 
Boiling Water Reactors here can be bought and sold for 
commercial and industrial use without Government subsidy. 


The language of the non-commercial licensing section 
in pertinent part is that: ‘The Commission is authorized 
to issue licenses to persons applying therefor for utiliza- 


tion . . . facilities involved in the conduct of research and 
development activities leading to the demonstration of the 
practical value of such facilities for industrial and com- 
mercial purposes.”? (Supra, p. 20) 

It may be doubtful whether or not the safety conditions 
attached to the Commission’s licenses in this case con- 
stitute ‘research and development’’ within the statutory 
definition of ‘‘research and development’’ which provides 
(Sec. 11 x): 


‘cy. The term ‘research and development’ means 
(1) theoretical analysis, exploration, or experimenta- 
tion; or (2) the extension of investigative findings and 
theories of a scientific or technical nature into prac- 
tical application for experimental or demonstration 
purposes, including the experimental production and 
testing of models, devices, equipment, materials and 
processes.”’ 


But there can be no doubt whatsoever that the purpose 
of said licenses is not to provide a demonstration that the 
two particular Boiling Water Reactors here can be bought 
and sold for commercial and industrial use without Gov- 
ernment subsidy. (Supra, pp. 9, 13) 


Nor can there be any doubt that Congress, by expressly 
requiring the licensing of ‘‘commercial’’ utilization fa- 
cilities under Section 103 of the Act, has prohibited, under 
the doctrine of expressio unius exclusio alterius, the li- 
censing of commercial facilities by ‘‘non-commercial’’ li- 
cense under Section 104 of the Act.’ 


It is respectfully submitted that the Commission is 
wholly without jurisdiction to license under Section 104 
of the Act (the non-commercial licensing section) a re- 
actor bought by the purchaser and sold by the manu- 
facturer for commercial and industrial use without 
Government subsidy to either the buyer or the seller. 


1 No license ‘‘to use’’ reactor authorized by 104. 
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TIL. 


PETITIONER IS “AGGRIEVED” BY THE COMMISSION'S FINAL 
ORDER ASSERTING JURISDICTION TO LICENSE THE 
“UTILIZATION FACILITIES” HEREIN UNDER SECTION 104 
OF THE ACT, AND PETITIONER'S INTERVENTION AS OF 
RIGHT BEFORE THE COMMISSION SHOULD THEREFORE 
HAVE BEEN ALLOWED. 


A. The Commission Erroneously Concluded That Easton 
Does Not Have an “Interest Which May Be Affected 
by the Proceeding.” (Memorandum and Order Issued Sep- 
tember 6, 1968, (T. 2645) p. 3.) 

Easton’s Petition for Leave to Intervene lists three 
basic interests which may be affected by the proceeding, 
namely : 


1. The interest recognized by Congress which is common 
to all municipalities, private utilities, public bodies 
and cooperatives within transmission distance au- 
thorized to engage in the distribution of electric en- 
ergy. Easton is a municipality authorized to engage 


in the distribution of electric energy. And Easton 
is located within transmission distance of Peach Bot- 
tom, Pennsylvania. (Haston’s Petition for Leave to 
Intervene, pp. 2, 3, 6) Congress has recognized the 
aforesaid interest of Easton by making it, ie. the 
interest of an electric distributor within transmission 
distance, the basis for mandatory notice in writing 
from the Commission of the filing of the Application 
42 U.S.C. Sec. 2232(c))? for a license to construct a 
‘<eommercial’’ reactor, a right denied to Easton here 
by the Commission’s «tra vires issuance of a ‘‘non- 
commercial’’ Section 104 license. 


2. The interest in acquiring by single payment lump sum 
purchase Easton’s fair share of the large scale low 
cost power supply available through participation in 
the ownership of an individual interest in the capacity 
and energy entitlement resulting from .atomic-fired 


17. 2604; 2¥For partial list of others having same interest, see Appendix 
B hereto, infra. 
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steam plants, the nuclear heat source of which, the 
Boiling Water Reactor, was researched and developed 
with vast subsidies from the Federal Treasury before 
the two commercial Boiling Water Reactors involved 
here were falsely labelled and licensed under non-com- 
mercial Section 104 of the Act. (Easton’s Petition 
for Leave to Intervene,’ (pp. 4-5.) 


3. Easton’s interest in interconnecting with and inter- 
changing power with or otherwise purchasing power 
directly or indirectly from Delmarva Power and Light 
Company, one of the four licensees herein, the terms 
and conditions of which are adversely affected by the 
Commission’s determination to license the proposed 
‘utilization facilities’? under ‘‘non-commercial’’ Sec- 
tion 104, thereby perpetuating the General Electric 
Company’s monopoly of the Boiling Water Reactor. 
(Petition for Leave to Intervene, pp. 3-4.) 


B. The Commission Erroneously Concluded That the Interests 
of Easton Are Not Adversely Affected, and Easton Is Not 
Aggrieved by the Commission's Final Decision Herein 
Issued June 5, 1968. 


The interests of The Easton Utilities Commission are 
adversely affected and Easton is aggrieved by the Com- 
mission’s final decision herein issued June 5, 1968, in that 
the Commission’s grant of non-commercial licenses for 
the Applicants’ two commercial Boiling Water Reactors 
under Section 104 of the Act deprives Easton of its statu- 
tory rights under the Act, and was done for the sole 
purpose of enabling the four licensees to escape the Con- 
gressional requirements imposed upon would-be ‘‘com- 
mercial?’ licensees under ‘‘commercial’’ Section 103 of the 
Act, and for no other purpose whatsoever. The Anti-trust, 
pro-competitive, and pro-public interest, statutory rights of 
which Easton is deprived by the Commission’s licensing 
order of June 5, 1968, are listed above. (Supra, pp. 7-8.) 


1T, 2604. 
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Said statutory rights would be lost to Petitioner not 
just for now, but for the entire life of the non-commercial 
licenses, in this ease 40 years, since the rules provide that 
a commercial license need not be applied for where the 
type of facility given a non-commercial license is later 
licensed commercially. (CFR Title 10, Sec. 50.24(a) and 
(b).) 

In addition to the deprivation of its statutory rights as 
aforesaid, Easton is specially aggrieved because the Com- 
mission’s decision perpetuates the General Electric Com- 
pany’s monopoly of the manufacture and sale of the Boiling 
Water Reactor, which has already produced substantial 
increases in the cost of the Boiling Water Reactor’ which 
will be passed on under cost plus State and Federal regu- 
lation to the wholesale and retail customers of the utility 
purchasers of said Boiling Water Reactors, so that Easton 
and other customers of the four licensees, both direct and 
indirect, will be paying for the final decision of the Atomic 


Energy Commission herein for a generation, unless it is 
reversed. 


C. The Commission Erroneously Concluded That The Easton 
Utilities Commission’s Petition for Leave To Intervene 
Was Filed Outside the Time Limited by the Atomic Energy 
Act and the Administrative Procedure Act. 


Pursuant to the Atomic Energy Act, Section 189a (42 
U.S.C. Sec. 2239a), Congress has provided that ‘‘In any 
proceeding under this chapter for the granting . . . of 
any license or construction permit .. . the Commission 
shall grant a hearing upon the request of any person 
whose interest may be affected by the proceeding, and shall 
admit any such person as a party to such proceeding.”? And 
pursuant to Section Lis of the Atomic Energy Act (42 
U.S.C. Section 2014(s)), ‘‘ the term ‘person’ means... any 
State or any political subdivision of, or any political entity 
within a State... .and (2) any... agency of the fore- 


1. 1855; T. 2109. 
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- going.”? And Section 6a of the Administrative Proce- 
i Qure Act (5 U.S.C. Section 1005(a) has been construed 
' by the Court of Appeals to give any interested person the 
' right to intervene in a proceeding so far as the orderly 
~ eonduet of public business permits. (American Communica- 
' tions Association v. U.S., 298 FP. 2d 648 (1962) (CA 2).) 


Easton sought to intervene only to file a Petition for 
' Reconsideration and, if that were denied, a Petition for 
' Review. The Commission has suggested no way in which 
- the granting of the Easton Petition for Leave to Intervene 
would have interfered with the orderly conduct of public 
business. Intervention should therefore have been allowed 
"as of right under the Administrative Procedure Act, Sec- 
tion Ga. American Communications Assn. v. U.S., supra. 


Indeed, the Commission is required to ‘grant a hear- 
i ing upon the request of any person whose interest may be 
| affected by the proceeding, and shall admit any such person 
as a party to such proceeding.”’ (Atomic Energy Act, Sec. 
189a, swpra.) Since Easton merely asked for a partial 
hearing, i.e. consideration of its Petition for Reconsidera- 
tion, the Commission was mandatorily required to admit 
Easton as a party for that purpose, the Petition to In- 
tervene having been filed within the time limited by the 
Commission’s Rules for filing a Petition for Reconsidera- 
tion, and Easton’s Petition for Reconsideration having been 
filed simultaneously. 


The Commission’s Order of September 6, 1968, errone- 
ously concludes that the last date for Easton to file a 
timely Petition for Leave to Intervene was, according to 
the Notice of Hearing in this proceeding, November 16, 
1967. (Memorandum and Order,’ p. 4.) But this is not 
applicable because Easton did not ask to take part in 
the hearing before the Atomic Safety and Licensing Board, 
as Dover did and was permitted to do. Haston’s Petition 
for Leave to Intervene? was filed in time for the purpose 
of asking a hearing only on its Petition for Reconsidera- 


17. 2645; 22604. 
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tion of the Commission’s Order of June 5, 1968, as a 
predicate to judicial review, when Dover, the party repre- 
senting Easton’s interest decided not to petition for re- 
consideration or seek judicial review. See Pellegrino v. 
Nesbit, 203 F. 2d 463 (CA 9, 1953); Wolpe v. Poretsky, 
144 F. 2d 505 (CADC 1944), cert. den., 323 U.S. 777. The 
grounds of aggrievement asserted by Haston’s Petition 
for Reconsideration were the same as those asserted by 
Dover’s Exceptions,” plus additional grounds based on er- 
rors which appeared for the first time in the Commission’s 
final Decision of June 5, 1968.2 The Court of Appeals for 
the District of Columbia Circuit has already held that 
‘“Cany person who would be aggrieved by the Commission’s 
order ... is also a person who has a right to intervene.”’ 
National Coal Assn. v. Federal Power Commission, 89° 
U.S. App. D.C. 135, 191 F. 2d 462, 467 (1951). Since 
Easton is clearly aggrieved by the Commission’s order 
of June 5, 1968, Easton should be permitted to intervene. 


D. Even if Easton’s Petition for Leave To Intervene and 
Easton’s Petition for Reconsideration of the Order of June 
5, 1968, Were Not Filed Within the Time Limitation Im- 
posed by the Commission’s Rules, as They Were, the 
Commission’s Consideration of These Motions on Their 
Merits in Its Memorandum and Order of September 6, 
1968 (T. 2645) Constitutes a Waiver of the Time Limitation 
Imposed by the Agency’s Rule. 

It is well-settled in this Court that consideration by an 
agency of the merits of a motion or Petition for Recon- 
sideration waives the time for filing fixed by the agency’s 
own rule. Montship Lines, Limited v. Federal Maritime 
Board, 295 F. 2a 147, 151 (CADC, 1961) (Bazelon, Cir- 
cuit Judge). 


In Montship, supra, this Court said: 


“¢ (3) The Maritime Board urges, however, that Out- 
land is inapplicable since none of the motions for re- 
consideration we discuss were filed with the Board 


1T. 2574; 2T. 2521; 8. 2564. 


31 


within the thirty-day period provided by Rule 16 
of its Rules of Practice and Procedure. But we agree 
with petitioners that the Board’s consideration of 
these motions on their merits constituted a waiver of 
the Board’s own limitation period. Cf. Bowman v. 
Loperena, 1940, 311 U.S. 262... .; City of Pittsburgh 
v. Federal Power Commission, 1956, 99 U.S. App. 
D.C. 113, 237 F. 2d 741. Although a court’s or 
agency’s consideration of an untimely motion for re- 
hearing or reconsideration may not constitute a waiver 
of a limitation period fixed by Congress (Cf. Safeway 
Stores v. Coe, 1943, 78 U.S. App. D.C. 19, 136 F, 2d 
771, 148 A.L.R. 782) we think the rule is otherwise 
when the limitation rule is imposed by the agency.”’ 


It is respectfully submitted that Petitioner is ‘“‘ag- 
grieved’’ by the Commission’s final order asserting juris- 
diction to license the ‘‘utilization facilities”’ herein under 
Section 104 of the Act, and Petitioner’s intervention before 
the Commission should therefore have been allowed. 


CONCLUSION 


Since, the ‘‘utilization facility’’ to be licensed herein 
is the reactor; not any mere component part of the re- 
actor; and not the entire electric power generating plant; 
and 


Since, the Commission is wholly without jurisdiction to 
license under Section 104 of the Act (the non-commercial 
licensing section) a reactor bought by the purchaser and 
sold by the manufacturer for commercial and industrial 
use without Government subsidy to either the buyer or 
the seller; and 


Since, Petitioner is ‘‘aggrieved”’ by the Commission’s 
final order asserting jurisdiction to license the ‘¢utilization 
facilities’? herein under Section 104 of the Act, and Peti- 
tioner’s intervention as of right before the Commission 
should therefore have been allowed; 
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Therefore, it is respectfully submitted that the Court 
should reverse and set aside the final order of the Atomic 
Energy Commission herein granting non-commercial li- 
censes for two commercial Boiling Water Reactors for 
lack of jurisdiction. 


Respectfully submitted, 


Spencer W. REEDER 
Spencer Building 
St. Michaels, Maryland 21663 
Attorney for The Easton Utili- 
ties Commission, Petitioner 


October 1, 1968 
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APPENDIX A 


Atomic Energy Act of 1954, as Amended, Section 104 
(42 U.S.C. Sec. 2133) 


| Section 104 of the Atomic Energy Act provides as follows: 


| “*Medical Therapy and Research and Development.— 


‘¢a, The Commission is authorized to issue licenses to 
persons applying therefor for utilization facilities for use 
in medical therapy. In issuing such licenses the Commis- 

i sion is directed to permit the widest amount of effective 
medical therapy possible with the amount of special nuclear 


!material available for such purposes and to impose the 


minimum amount of regulation consistent with its obliga- 


‘tions under this Act to promote the common defense and 
' security and to protect the health and safety of the public. 


“bh, The Commission is authorized to issue licenses to 


‘persons applying therefor for utilization and production 
i facilities involved in the conduct of research and develop- 
| ment activities leading to the demonstration of the prac- 


tical value of such facilities for industrial or commercial 
purposes. In issuing licenses under this subsection, the 
Commission shall impose the minimum amount of such 
regulations and terms of license as will permit the Com- 


' mission to fulfill its obligations under this Act to promote 


the common defense and security and to protect the health 


‘ and safety of the public and will be compatible with the 
' regulations and terms of license which would apply in the 


event that a commercial license were later to be issued 
pursuant to section 103 for that type of facility. In issuing 
such licenses, priority shall be given to those activities 


' which will, in the opinion of the Commission, lead to major 
' advances in the application of atomic energy for industrial 


or commercial purposes. 


‘¢e, The Commission is authorized to issue licenses to 
persons applying therefor for utilization and production 
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facilities useful in the conduct of research and development 
activities of the types specified in section 31 and which are 
not facilities of the type specified in subsection 104b. The 
Commission is directed to impose only such minimum 
amount of regulation of the licensee as the Commission 
finds will permit the Commission to fulfill its obligation 
under this Act to promote the common defense and security 
and to protect the health and safety of the public and will 
permit the conduct of widespread and diverse research 
and development. 


‘¢q. No license under this section may be given to any 
person for activities which are not under or within the 
jurisdiction of the United States, except for the export 
of production or utilization facilities under terms of an 
agreement for cooperation arranged pursuant to section 
123 or except under the provisions of section 109. No 
license may be issued to any corporation or other entity 
if the Commission knows or has reason to believe it is 


owned, controlled, or dominated by an alien, a foreign cor- 
poration, or a foreign government. In any event, no license 
may be issued to any person within the United States if, in 
the opinion of the Commission, the issuance of a license 
to such person would be inimical to the common defense 
and security or to the health and safety of the public.”’ 
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APPENDIX B 


Partial List of Non-Member Municipalities, Private Utilities, 
Public Bodies and Cooperatives Within Transmission Dis- 
tance of Peach Bottom, Pa.; Thru Pennsylvania-Jersey- 
Maryland Interconnection, Authorized To Engage in the 
Distribution of Electric Energy’ 

Borough of Chambersburg, Pa. 

City of Dover, Delaware 

New Castle, Delaware 

Newark, Delaware 

Middletown, Delaware 

Milford, Delaware 

Lewes, Delaware 

St. Michaels, Maryland 

Centreville, Maryland 

Easton, Maryland 

Borough of Lansdale, Pa. 

Vineland, New Jersey 

Borough of ‘Milltown, New Jersey 

Borough of South River, New Jersey 

Delaware Electric Cooperative 

Choptank Electric Cooperative 
Accomack-Northhampton Electric Cooperative 
Chestertown Electric Light and Power Company 
Stockton Light and Power Companies (Md. & Va.) 


1Brief of City of Dover, Delaware, Intervenor, p. 18n; T. 2455; Annual 
Reports of P-J-M Members to FPC. 
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COUNTERSTATEMENT OF THE ISSUES 


1. Whether the Atomic Energy Commission properly 
denied the petition to intervene in the Philadelphia Elec- 
tric Company licensing proceeding and the petition for 
reconsideration of its Decision therein of June 5, 1968, 
which were filed by The Easton Utilities Commission, the 
petitioner herein. 

2. Whether the petitioner has standing to seek judicial 
review of the Atomic Energy Commission’s Decision of 
June 5, 1968. 

3. Whether the two nuclear power reactors to be con- 
structed by the Philadelphia Electric Company may prop- 
erly be licensed under Section 104 b. of the Atomic En- 
ergy Act of 1954, as amended. 


IN THE 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,184 


Tur EASTON UTILITIES COMMISSION, PETITIONER 


v. 


Atomic ENERGY COMMISSION AND 
UNITED STATES OF AMERICA, RESPONDENTS 


PHILADELPHIA ELECTRIC COMPANY, ET AL., INTERVENORS 


Petition for Review of an Order of 
the Atomic Energy Commission 


BRIEF FOR THE RESPONDENTS 


COUNTERSTATEMENT OF THE CASE 


This action seeks review of an order of the Atomic 
Energy Commission entered in a reactor licensing pro- 
ceeding conducted under the Atomic Energy Act of 1954, 
as amended, 42 USC 2011, et seq. (the “Act”). The pro- 
ceeding resulted in the issuance of provisional construc- 
tion permits under Section 104 b. of the Act (42 USC 
2134 (b)) to the Philadelphia Electric Company, the 


(1) 
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Public Service Electric and Gas Company, the Delmarva 
Power and Light Company, and the Atlantic City Elec- 
tric Company, to build two nuclear power reactors at the 
Philadelphia Electric Company’s site in York County, 
Pennsylvania (Tr. 2513). Following the issuance of the 
Atomic Energy Commission’s final Decision in this licens- 
ing proceeding, the Easton Utilities Commission (peti- 
tioner here), which had not theretofore participated or 
sought to participate in the licensing proceeding, filed a 
petition for leave to intervene in the proceeding and a 
petition for reconsideration of the Commission’s final De- 
cision (Tr. 2574, 2604). Both petitions were denied by 
the Commission, as was a subsequent Easton petition for 
reconsideration of the denial of its petition for leave to 
intervene (Tr. 2652, 2680). In its appeal to this Court, 
Easton asserts, in substance, that the Commission lacked 
jurisdiction to issue construction permits for the two re- 
actors under Section 104 b. of the Act; and that it is 
aggrieved by the Commission’s licensing action and its 


request for intervention in the administrative proceed- 
ing should have been allowed. Easton asks that the 
Court reverse the Commission’s licensing action for lack 
of jurisdiction. The relevant facts and the proceedings 
below may be summarized as follows: 


(1) The Application for Licenses. On February 10, 
1967, the Philadelphia Electric Company, on its own be- 
half and as the representative of the Public Service 
Electric and Gas Company, the Delmarva Power and 
Light Company and the Atlantic City Electric Company, 
filed an application with the Atomic Energy Commission 
for licenses to construct and later operate two nuclear 
reactors to be located at the Peach Bottom Atomic Pow- 
er Station of the Philadelphia Electric Company in York 
County, Pennsylvania. The proposed facilities would 
be owned by all four companies as tenants in common 
with specified undivided interests, the Philadelphia Elec- 
tric Company to be responsible for the design, construc- 
tion and operation of the facilities (Tr. 2564, 2565). 
The application was filed pursuant to Section 104 b. of 
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the Act (42 USC 2134(b)), which authorizes the Com- 
mission to issue licenses for, inter alia, “utilization . . . 
facilities [nuclear reactors] involved in the conduct of 
research and development activities leading to the dem- 
onstration of the practical value of such facilities for in- 
dustrial or commercial purposes” (Tr. 2567). 

The two proposed reactors are single-cycle, forced-cir- 
culation, boiling water reactors (i.e., water is heated by 
the reactor core, producing steam which is used directly 
to drive the turbine generators), each having an initial 
power rating of 3295 thermal megawatts (1065 elec- 
trical megawatts) and a somewhat higher ultimate ex- 
pected power level. The companies participating in the 
ownership of the project are public utility corporations 
supplying electric service in their respective service areas 
and they contemplate use of the proposed nuclear facilities 
for the generation and ultimate sale of electricity (Tr. 
2502). 

The application was reviewed by the regulatory staff 
of the Atomic Energy Commission which concluded that 
all Commission requirements for the issuance of con- 
struction permits had been satisfied. More particularly, 
the regulatory staff found that the issuance of such per- 
mits would be consistent with the standards of the Act, 
as implemented by the Commission’s regulations, relative 
to the public health and safety and the common defense 
and security (Tr. 2565, 2566). 

(2) The Proceedings Before the Atomic Safety and 
Licensing Board. On November 1, 1967, following com- 
pletion of the referenced review, the Commission issued a 
notice of hearing (duly published in the Federal Register 
on November 3, 1967, 32 F.R. 15403) advising that a 
public hearing would be held on the subject application 
on December 7, 1967, at a specified locality near the site 
of the proposed facilities. The notice further set out the 
issues to be considered and initially decided by an atomic 
safety and licensing board (appointed by the Commission 
pursuant to Section 191 of the Act, 42 USC 2241) as a 
basis for determining whether provisional construction 


4 


permits should be granted.’ The notice of hearing also 
set forth the requirements for petitions for leave to inter- 
vene in accordance with the Commission’s Rules of Prac- 
tice (10 CFR § 2.714) and specified that such petitions 
“must be received” by the Atomic Energy Commission 
“not later than November 16, 1967” (the prehearing con- 
ference was scheduled by the notice for November 21, 
1967) or, in the event of a postponement of the prehearing 
conference, at such time as the board may specify. The 
notice stated, in this regard: “A petition for leave to inter- 
vene which is not timely filed will be denied unless the 
petitioner shows good cause for failure to file it on time” 
(Tr. 2648). 

On November 16, 1967, the City of Dover, Delaware, 2 
municipal customer of one of the applicant utilities, peti- 
tioned to intervene in the proceeding for the purpose of 
opposing the grant of licenses under Section 104 b. on the 
ground of lack of jurisdiction (Tr. 2500, 2501). The board, 
by an order dated December 6, 1967, granted intervention 
for this purpose. The board’s grant was on the basis, 
and within the terms, of a Memorandum and Order is- 
sued the previous day by the Commission advising the 
board, in response to its request for guidance, that the 
Commission deemed a grant of intervention to be appro- 
priate as a matter of administrative discretion and that 
evidence may be received on the question of whether the 
application satisfies the requirements of Section 104 b. 
(Tr. 2500, 2501). 

Thereafter, a hearing was held before the board on 
December 7-8, 1967, to consider the safety and national 
security issues specified for hearing (supra) as well 
as the licensability of the Peach Bottom reactors under 
Section 104 b. of the Act. The City of Dover participated 
in the proceeding and presented its case with respect to 
the matter of Section 104 b. jurisdiction (Tr. 2501). 

On January 29, 1968, the atomic safety and licensing 
board rendered its initial decision, which ordered the 


1 These issues, specified in accordance with 10 CFR § 2.104, dealt 
with whether the application satisfied the radiological safety and 
national security standards set forth in the Commission regulations, 
10 CFR § 50.35(a). 
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Commission’s Director of Regulation to issue provisional 
construction permits to the applicants for the two Peach 
Bottom facilities. The board made findings favorable to 
the applicants on the issues specified in the notice of 
hearing (i.e., that the application satisfied the require- 
ments of Section 50.35(a) of the Commission’s regula- 
tions (10 CFR §50.35(a)) and further concluded that 
the application is properly filed and that licenses may be 
issued under Section 104 b. of the Act. In accordance 
with 10 CFR § 2.764, the initial decision was made imme- 
diately effective, subject to review and further decision by 
the Commission (Tr. 2510). On January 31, 1968, the 
Commission’s Division of Reactor Licensing issued pro- 
visional construction permits to the applicants (33 F.R. 
2664, February 7, 1968), and the reactors are presently 
under construction.’ 

(3) The Appeal to the Commission. The City of Dover 
filed exceptions to the initial decision with the Commis- 
sion. These exceptions were in support of its basic con- 
tention that the Commission lacked jurisdiction to license 
the two proposed reactors under Section 104 b. of the 
Act. The crux of the City’s position was that these fa- 
cilities may not be licensed under that section since they 
were sold by the manufacturer and bought by the pur- 
chaser for commercial use, without Government subsidy 
to either (Tr. 2566). 

The Commission, by a Decision issued on June 5, 1968, 
denied the City’s exceptions. The Commission held that 


2 Under the Commission’s regulations, all power reactor construc- 
tion permits are subject to the limitation that a license authoriz- 
ing operation of the facility will not be issued until the applicant 
has submitted, by amendment to its application, the complete 
final safety analysis report and the Commission has found that the 
final design provides reasonable assurance that the health and 
safety of the public will not be endangered by operation of the 
facility in accordance with the license and the Commission’s regu- 
lations, 10 CFR §50.85(c). Prior to issuing an operating license, 
the Commission must give 30 days notice, published in the Federal 
Register, of its intent to do so and of the opportunity to request a 
hearing by any person whose interest may be affected thereby, 10 
CFR § 50.58(b). 
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the rationale set forth in its Duke Decision of January 3, 
1968,° respecting licensability under Section 104 b. of the 
facilities there involved, is dispositive here;‘ and that 
“the proposed Peach Bottom facilities fall squarely within 
the compass of Section 104 b. as we have construed it”.* 


3 Matter of Duke Power Company (AEC Docket Nos. 50-269, 50- 
270, 50-287) Decision dated January 3, 1968 (hereinafter cited as 
“Duke Decision”). This Commission licensing action is now pending 
review by the Court in Cities of Statesville, et al. v. Atomic Energy 
Commission, et al., No. 21,706, (filed March 1, 1968). 


4In its Duke Decision the Commission stated, in pertinent part 
(pp. 5-6) : 

«| the ‘research and development’ about which Section 104 b. 
speaks encompasses as ‘development’ a demonstration that will 
provide a basis for commercial evaluation. Such ‘commercial 
evaluation’, in terms of earlier relevant declarations, means - 
an evaluation of the economic competitiveness of the nuclear 
facility with conventional power plants. (Footnote omitted.) 


“In the context, then, of the statutory language and our con- 
struction of it, until there has been a ‘demonstration of the 
practical value of such facilities for industrial or commercial 
purposes’, utilization facilities which will provide a basis for 
commercial evaluation in connection therewith (i.e., ‘leading to’ 
such ‘demonstration’) may be licensed under Section 104 b.” 


The Commission, in Duke, went on to point out (pp. 7-9) that it had 
concluded on two occasions in rule making proceedings that “pend- 
ing the completion of scaled-up plants, and the information to be ob- 
tained from their operation, . . . there has not yet been sufficient 
demonstration of the cost of construction and operation of light 
water nuclear electric plants to warrant making a statutory finding” 
of “practical value”; that essentially the same situation as regards 
“demonstration” still obtains; and that, in this context, “large- 
scale utilization factilities . . ., by contributing to the as yet in- 
complete basis for a reliable estimate of economic competitiveness, 
are involved in the conduct of activities encompassed by Section 
104 b....” 


5In this regard, the Commission noted and concurred in the 
board’s specific finding that the Peach Bottom facilities will pro- 
vide design, construction and operating information bearing upon 
the practical value of such facilities for industrial or commercial 
purposes. The Commission further noted the initial decision’s 
enumeration of a number of aspects of research and development 
needed to complete the design of certain components of the Peach 
Bottom facilities and stated its view that these research and de- 
velopment aspects, individually and in combination, evidence an 
experimental purpose concomitant with the purpose of economic 
demonstration (Tr. 2569). 
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In its Decision, the Commission also addressed itself to 
the City’s contention that the board had misunderstood 
the scope of the term “utilization facility” as including 
not only the reactor but associated equipment as well, and 
the City’s further contention that this asserted misunder- 
standing nullified the board’s determination that the 
Peach Bottom facilities are involved in the conduct of ac- 
tivities encompassed by Section 104 b. The Commission 
declared: “It is, of course, clear that the term ‘utilization 
facility’ as we have defined it in 10 CFR §50.2(b) 
means a nuclear reactor”* (Tr. 2570). The Commission 
thought it “further evident, from an examination of the 
opening paragraph of the initial decision, that the board 
was well aware that the application which it was con- 
sidering was one ‘for provisional construction permits to 
construct two boiling water reactors’”; and commented 
that the “board’s view that equipment associated with a 
nuclear reactor cannot be disregarded in the review of a 
license application, is founded on what would seem to be 
the sound premise that associated equipment may be in- 
tegral to the operation of a reactor and that such equip- 
ment can have nuclear safety significance” (Tr. 2570, 
2571). 

The Commission went on to state that, as regards the 
experimental aspects of these facilities, it could not deem 
the applicants’ proposed research and development pro- 
grams to be irrelevant to a Section 104 b. determination 
on the ground that those programs relate, as the City 
asserted, “to ‘certain components’ and not to the Boiling 


6In this regard, the Commission cited the following provisions 
of its regulations: 


10 CFR Section 50.2(b), 


“ ‘Utilization facility’ means any nuclear reactor other than 
one designed or used primarily for the formation of pluton- 
ium or U-233.” 


10 CFR Section 50.2(k), 


“Nuclear reactor’ means an apparatus, other than an atomic 
weapon, designed or used to sustain nuclear fission in a self- 
supporting chain reaction.” 
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vention (Tr. 2652). The Commission denied this petition 
in a Memorandum and Order issued on October 14, 1968 
(Tr. 2680). 


STATUTES INVOLVED 


The relevant provisions of the Atomic Energy Act of 
1954, as amended (42 USC 2011, et seq.), are set forth 
in Appendix “A” to this brief, infra. 


SUMMARY OF ARGUMENT 


I. 


The Commission’s denial of Easton’s post-Decision re- 
quest to intervene is the only issue properly before the 
Court. We show in Part I of the brief that this Commis- 
sion action was correct. Easton’s intervention petition— 
filed some seven months after the terminal date specified 
in the notice of hearing and after the Commission had 
rendered its final Decision—was patently non-timely un- 
der the Commission’s regulations. The Commission prop- 
erly rejected as inadequate Easton’s tendered justifica- 
tion that it “was satisfied with the City of Dover’s rep- 
resentation of its interests up to the point where Dover 
decided not to file a petition for Reconsideration or seek 
court review”. Apart from the foregoing, Easton asserted 
no interest affected by matters within the Commission’s 
regulatory jurisdiction and, accordingly, lacked entitle- 
ment to intervene. The Commission further properly de- 
clined to permit intervention as a matter of administra- 
tive discretion. 


II. 


Easton lacks standing to obtain judicial review of the 
Commission’s final Decision of June 5, 1968. A final order 
by the Commission in a reactor licensing proceeding is 
subject to judicial review by a court of appeals upon the 
petition of a “party aggrieved”. Easton was neither a 
party to the administrative proceeding nor entitled to be- 
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come one. Further, Easton is not “aggrieved” by the 
Commission’s Decision. However, the paramount factor 
negating Easton’s right to obtain judicial review of the 
Commission’s Decision is its failure timely to seek partici- 
pation in the licensing proceeding and exhaust the admin- 
istrative remedies available to it. 


1008 


In Part III of the brief we show that, at any event, 
the Commission correctly determined the Peach Bottom 
reactors to be properly licensable under Section 104 b. of 
the Atomic Energy Act. Until the Commission makes a 
finding under Section 102 of the Act that a type of facili- 
ty is “sufficiently developed to be of practical value,” the 
only class of license permitted by the Act for a nuclear 
power reactor is a class 104 b. license. Only after such a 
finding, may licenses be issued under Section 103 for re- 
actors of that type. The legislative history shows that a 
finding of “practical value” presupposes adequate, actual 
demonstration of the cost of construction and operation of 
the facility type, so that the stage of licensing under Sec- 
tion 108, with its concomitant statutory consequences, 
would then be appropriate. The legislative background is 
further consistent with the Commission’s position that 
the essential economic test of “practical value” is com- 
petitiveness of nuclear power reactors with conventional 
power plants in terms of the cost of production of power. 

The Commission has considered the question of wheth- 
er a finding of “practical value” should be made, in an 
extensive public rule making proceeding. This pro- 
ceeding culminated in a determination in January of 
1966, that a finding of “practical value” could not be 
made on the basis of information available from proto- 
type and non-competitive nuclear power reactors then in 
operation; and that, pending the completion of scaled-up 
facilities and the information to be obtained from their 
operation, and in light of the legislative history, there has 
not yet been sufficient demonstration of the cost of con- 
struction and operation to warrant making a statutory 
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finding that any types of light water, nuclear power re- 
actors have been sufficiently developed to be of practical 
value within the meaning of Section 102. This determi- 
nation was reaffirmed by the Commission in December of 
1966, and essentially the same situation as respects the 
requisite information obtains today. 

The Commission’s construction of Section 102, its rule 
making determinations thereunder, and its continued li- 
censing of nuclear power reactors under Section 104 b. 
have been repeatedly brought to the attention of the 
Joint Committee on Atomic Energy, which has statutory 
responsibility for overseeing the Commission’s activities. 
The Joint Committee has not only indicated no disagree- 
ment with the Commission’s actions in this regard, but its 
members have also expressed strong endorsement of the 
basis for the Commission’s “practical value” position. 

While the Commission intends to reconsider the matter 
of a “practical value” finding when meaningful operating 
experience is obtained, such reconsideration will relate to 
a type of reactor and is properly to be undertaken only 
in a rule making proceeding. The sublegislative character 
and impact of this matter makes it appropriate for de- 
termination only in that broad context. 

The Commission’s final Decision was unequivocal in 
holding that the two Peach Bottom reactors are the “atil- 
ization facilities” which have been licensed herein. Con- 
trary to petitioner’s assertion, the Commission did not 
purport to license the entire generating plant or indi- 
vidual reactor components. 


ARGUMENT 


I. 


The Commission Properly Denied Intervention in the 
Administrative Proceeding to the Easton Utilities 
Commission 


In the Government’s view, the denial of Easton’s inter- 
vention request by the Commission’s Memorandum and 
Order of September 6, 1968, is the only issue properly 
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before the Court (see Part II, infra). We show below the 
correctness of the Commission’s action, both as regards 
the non-timeliness of Easton’s request and as regards 
Easton’s lack of an “interest” in the proceeding which 
would warrant intervention. 


A. Easton’s Petition for Leave To Intervene Was Non- 
Timely With No Showing of Good Cause for Late 
Filing 

1. Section 189a. of the Atomic Energy Act directs the 
Commission to hold “a hearing after thirty days notice 
and publication once in the Federal Register, on each ap- 
plication under section 103 or 104b. for a construction 
permit for a facility * * *.” (42 USC 2289(a)). The 
hearing in this licensing proceeding was held pursuant to 
and in accord with this statutory requirement. Section 
189a. also provides that the Commission shall “admit as 
a party to a licensing proceeding any person whose in- 
terest may be affected by the proceeding.” 

The Commission has, in its Rules of Practice (10 CFR 
Part 2), published regulations which implement the stat- 
utory requirements of Section 189 a. These rules speci- 
fically provide for publication of notice of hearing in the 
Federal Register if the proceeding is one in which a hear- 
ing is required by the Atomic Energy Act. (10 CFR 
2104). The rules further provide, in relevant part, that 
any person “whose interest may be affected by a proceed- 
ing and who desires to participate as a party shall file a 
written petition under oath or affirmation for leave to 
intervene not later than... such... time as may be 
specified in the notice {of hearing], or as permitted by 
the presiding officer” (10 CFR 2.714(a)). A “petition 
for leave to intervene which is not timely filed will be dis- 
missed unless the petitioner shows good cause for failure 
to file it on time” (10 CFR 2.714(a)). 

The notice of hearing in this proceeding, dated No- 
vember 1, 1967 (published in the Federal Register on 
November 3, 1967, 32 F.R. 15403), was in accord with 
the applicable statutory and regulatory requirements dis- 
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cussed above. The notice specifically and unambiguously 
stated the method by which any person whose interest 
may be affected by the proceeding could seek to partici- 
pate therein, and set November 16, 1967, as the date peti- 
tions for leave to intervene must be received (supra, p. 
4). 

2. It is well established that an agency may promulgate 
reasonable regulations outlining the ground rules for 
intervention in its proceedings. See, eg., Office of 
Communication of United Church of Christ v. Federal 
Communications Commission, 123 U.S. App. D.C. 328, 
339-340, 359 F. 2d 994, 1005-1006 (1966). The Commis- 
sion has been given ample authority in this regard by the 
Atomic Energy Act;°® and nothing in the Administrative 
Procedure Act, to which AEC licensing actions are sub- 
ject, encroaches upon the Commission’s authority to pub- 
lish such regulations.” 

Although the notice of hearing for the Peach Bottom pro- 
ceedings set November 16, 1967, as the final date for receipt 
of petitions for leave to intervene, Easton sought to partici- 
pate in the proceeding for the first time on June 17, 1968 
(Tr. 2574, 2609)." This was: seven months after the 


®The Commission is authorized to “make, promulgate, issue, 
rescind, and amend such rules and regulations as may be necessary 
to carry out the purposes of the Act.” Section 161 p., 42 USC 2201 
p. 


10The legislative history of the Administrative Procedure Act 
recognizes that the APA is an “outline of minimum essential rights 
and procedures” and that “[A]gencies may fill in details, so long 
as they publish them.” The APA “affords private parties a means 
of knowing what their rights are and how they may protect them, 
while administrators are given a simple framework upon which 
to base such operations as are subject to the [APA’s] provisions.” 
Legislative History, Administrative Procedure Act, S. Doc. 248, 
79th Cong., 2d Sess., 250-251 (1946). 


11 Easton has not challenged the reasonableness of the Commis- 
sion’s intervention regulations or the adequacy of the notice of 
hearing. 
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time set by the notice of hearing for the receipt of such 
a petition; after completion of the hearing on December 
8, 1967; after rendition of the initial decision on Janu- 
ary 29, 1968; after issuance of the provisional construc- 
tion permits; after the filing of exceptions to the initial 
decision by the City of Dover; and after the denial of 
those exceptions by the Commission’s Decision of June 5, 
1968. In short, the petition to intervene came after the 
administrative process had been completed and was mani- 
festly non-timely.* As such, its disposition was committed 
to the Commission’s discretion (10 CFR 2.714 (a) ).* 
Neither in its filings with the Commission nor in its 
brief to the Court, has Easton set forth any “good cause” 
for its non-compliance with applicable Commission re- 
quirements. The explanation tendered by Easton is that 
it “was satisfied with the City of Dover’s representation 
of its interests up to the point when Dover decided not to 
file a Petition for Reconsideration or seek court review” ; 
and, as legal support for its position, Easton cites two 


judicial decisions ** (Tr. 2618, 2614; brief, pp. 29, 30). 


12 Neither the Atomic Energy Act nor the Commission’s Rules of 
Practice provide for post-decision participation in a licensing pro- 
ceeding by a person not a party to the proceeding. Compare 47 
U.S.C. 405, discussed in Valley Telecasting Company v. Federal 
Communications Commission, 118 U.S. App. D.C. 410, 412, 336 F. 2d 
914, 916 (1964). 


13 Petitioner’s contention (brief, p. 29) that the Commission was 
“mandatorily required to admit Easton as a party,” is untenable. 
We have already discussed the Commission’s responsibility and 
authority under the relevant provisions of the Atomic Energy 
Act. Easton’s reliance on §6(a) of the Administrative Procedure 
Act (5 U.S.C. 555(b)), as construed by American Communications 
Association Vv. United States, 298 F. 2d 648 (C.A. 2, 1962), is 
wholly misplaced. All other considerations aside, in American 
Communications Association, the petition to intervene was timely 
filed. The Commission’s Memorandum and Order of October 14, 
1968, correctly held, in this regard, that “the intervention pro- 
cedures set forth in [the Commission’s] Rules of Practice (10 CFR 
§ 2.714) —implemented in this proceeding through the notice of 
hearing—make adequate provision for the orderly participation by 
interested persons”. (Tr. 2681, 2682). 


44 Pellegrino v. Nesbit, 203 F. 2d 463 (C.A. 9, 1953) ; Wolpe v. 
Poretsky, 79 U.S. App. D.C. 141, 144 F. 2d 505 (1944), certiorari 
denied, 323 U.S. 777. 
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We submit that the Commission’s response to this was 
both correct and dispositive: 


“We would note initially that both of the cases cited 
by Easton deal with petitions for leave to intervene 
in judicial proceedings under Rule 24 of the Federal 
Rules of Civil Procedure. Intervention in our pro- 
ceedings is, of course, not governed by the Federal 
Rules of Civil Procedure but by our own Rules of 
Practice—more specifically, Section 2. 714 of 10 CFR 
Part 2—which contain no parallel to Rule 24. We 
would further observe that the cases cited involved 
situations where the courts found a clear basis for 
a representational relationship between the person 
seeking intervention and the party he sought to re- 
place in the proceeding. Such is not the situation 
here. Nothing in the record of this proceeding gives 
any indication that the City of Dover was acting in 
a representative capacity, either as regards Easton or 
others; and no basis for such a relationship between 
Dover and Easton is set forth in the latter’s inter- 
vention petition.” (Tr. 2649). 


If Easton believed it had an interest in the outcome of 
this proceeding, it should have sought to participate from 
the outset. This, it could have done through an interven- 
tion petition filed in accordance with the Commis- 
sion’s rules as implemented in this proceeding by the no- 
tice of hearing. But Easton chose not to avail itself of the 
prescribed administrative avenue open to it by taking the 
timely action required. 

We would note, in the above regard, that this Court has 
frequently held that the failure to raise a matter before 
an agency in a timely fashion can amount to a forfeiture 
of the opportunity to raise it at all.** In a recent case 


15 See, e.g., Colorado Radio Corporation Vv. Federal Communica- 
tions Commission, 73 App. D.C. 225, 227, 228, 118 F.2d 24, 26, 27 
(1941) ; Coastal Bend Television Company v. Federal Communica- 
tions Commission, 98 U.S. App. D.C. 251, 255, 234 F.2d 686, 690 
(1956); Valley Telecasting Company V. Federal Communications 
Commission, 118 U.S. App. D.C. 410, 413-415, 336 F. 2d 914, 917, 919 
(1964) ; Guinan v. Federal Communications Commission, 111 U.S. 
App. D.C. 371, 297 F. 2d 782 (1961). 


17 


involving, inter alia, a non-timely (post-decision) petition 
to intervene, the Court said: 


“We have also made it clear that exhaustion of ad- 
ministrative remedies means utilization of the ear- 
liest available corrective step * * *”* 


Then, quoting Red River Broadcasting Company v. Fed- 
eral Communications Commission,” the Court’s opinion 


“we do not decide that appellant was in any event, 
entitled to wait until the time for rehearing and then 
for the first time come in. Its duty was to seek the 
first administrative remedy available to it before the 
Commission. If, having such notice as it was entitled 
to have at an earlier stage of the proceeding, it ne- 
glected to avail itself of such an opportunity, it may 
thus have foreclosed itself from seeking further re- 
es (— US. App. D.C. at p. —, 385 F.2d at p. 
28) . 


Easton did not seek to participate in this licensing pro- 
ceeding in any way until after the completion of the ad- 
ministrative process. Under any practicable concept of 
administrative orderliness, the denial of the non-timely 
intervention request was proper.” 


16 Spanish International Broadcasting Company Vv. Federal Com- 
munications Commission, —— U.S. App. D.C. —, —— 385 
F. 2d 624, 628 (1967). 


1769 App. D.C. 1, 98 F. 2d 282, certiorari denied, 305 US. 625 
(1938) . 


48 Baston contends “that consideration by an agency on the merits 
of the motion or Petition for Reconsideration” waives the time for 
filing fixed by the agency’s rules (brief, pp. 30-31). Easton has 
apparently misconceived the primary basis for denial of its petition 
for reconsideration. Under the Commission’s Rules of Practice, a 
petition for reconsideration may only be filed by “a party” to the 
proceeding (10 CFR 2.771(a)). In its Memorandum and Order of 
September 6, 1968, the Commission said: “[S]Jince Easton is not 
such a party, and is not entitled to become one, its petition may be 
denied on this basis alone.” The Commission then added that “the 
petition for reconsideration is essentially a reiteration” of Dover’s 
earlier exceptions and presents “nothing which would lead us to 
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B. Easton Alleged No Interest Which Is Affected by 
Matters Within the Commission’s Jurisdiction 


While Section 189 a. of the Atomic Energy Act (42 
USC 2239 (a)) makes provision for intervention in 2 
Commission licensing proceeding by a person whose “in- 
terest may be affected by the proceeding,” in determining 
whether a petitioner has such an interest, the Commission 
is not charged to function in the abstract. Properly, its 
mandate is to make the requisite determination with refer- 
ence to and in the context of its licensing sphere under the 
Act.” 


alter our previous holding.” (Tr. 2650). These latter statements 
merely reflect what the record clearly shows—that the only purpose 
of the petition was to argue the very points which had been argued 
to the Commission by the City of Dover and rejected by the Com- 
mission in its June 5, 1968 Decision. Montship Lines, Limited V. 
Federal Maritime Board, 111 U.S. App. D.C. 160, 295 F.2d 147 
(1961), which is relied on by Easton (brief, p. 30), is clearly 
inapposite. In Montship, the petitioners involved were the subject 
of an FMB order which directed them to take certain actions pur- 
suant thereto (Id. at 156, 157). Prior to the order’s issuance, 
there had been no administrative proceeding and no opportunity 
afforded for agency consideration of petitioners’ views and argu- 
ments. (Id. at 149, 150, 154). The first and only administrative 
remedy available to the petitioners was through the avenue of a 
motion for reconsideration. While certain of the motions filed with 
the FMB were non-timely under the agency’s rules, the FMB denied 
all motions (timely as well as non-timely) solely on the merits, with 
no consideration of or adverse ruling on the timeliness aspect (Id. 
at 150, 151). This, of course, is in contrast to the action taken by 
the Commission, as discussed above, with respect to Easton’s non- 
timely petition to intervene in an administrative proceeding which 
afforded due notice of hearing and opportunity for timely inter- 
vention. 


19 See Alston Coal Company V- FPC, 137 F. 2a 740, 741 (C.A. 
10, 1943). Cf., International Union, United Automobile Workers V. 
Scofield, 382 U.S. 205, 210 (1965). (In the context of intervention 
in the Court of Appeals, the Supreme Court there stated: “Federal 
agencies are not fungibles for intervention purposes—Congress 
has treated the matter with attention to the particular statutory 
scheme and agency.”) 
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On this basis, the Commission requires a would-be inter- 
venor to show that his interest is affected by matters with- 
in the Commission’s regulatory jurisdiction which, in a 
Section 104 b. proceeding, is limited essentially to consid- 
erations of radiological health and safety and the common 
defense and security.° Thus, for example, if a petitioner 
should allege that his property’s value will be affected be- 
cause a planned facility will create radiological hazards, 
he would be entitled to intervene in the licensing proceed- 
ing for that facility.” If, however, the same petitioner 
should only allege an affect on his property’s value because 
of the poor aesthetics of the facility, he would not be en- 
titled to intervene, such a consideration being outside the 
Commission’s jurisdiction.” 

That standing entails a nexus between a petitioner’s in- 
terest and matters within the agency’s jurisdiction is a 
well-established concept. In each of the leading cases 
wherein standing was granted, including those cited by 
Easton, the petitioner’s interest was related to matters 


20See, Memorandum and Order in the Matter of Consolidated 
Edison Co., 3 AEC Rep. 62, 63 (1965) ; Memorandum and Order 
in the Matter of Vermont Yankee Nuclear Power Corp., Docket No. 
50-271, AEC Rep. (April 8, 1968), pending review 
by this Court, sub nom., Power Planning Committee, et al, Vv. 
Atomic Energy Commission, et al. (No. 21,844). Section 2.714 
of the Commission’s Rules of Practice (10 CFR § 2.714), which 
implements the intervention provisions in Section 189 a., provides 
in pertinent part: 
“(a) Any person whose interest may be affected by a pro- 
ceeding and who desires to participate as a party shall file 
a written petition . . . for leave to intervene ..- [which] shall 
set forth the interest of the petitioner in the proceeding, how 
that interest may be affected by Commission action, and the 
contentions of the petitioner . . - att 


21 International Union of Electrical Workers V. United States, 
108 U.S. App. D.C. 97, 280 F, 2d 645 (1960), rev’d on other grounds 
sub nom., Power Reactor Development Co. V. International Union of 
Electrical Workers, 367 U.S. 396. 


2210 CFR Part 2, Appendix A. III(c) (7). 
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within the particular agency’s jurisdiction.® On the other 
hand, standing has been denied when the petitioner’s in- 
terests related to matters beyond the agency’s jurisdiction 
to consider in the proceeding.” 

This Court aptly summed up the proposition in City of 
San Antonio v. CAB, when it stated: 


“Jt is true, of course, that this court has held that a 
party with a substantial interest in the proceeding 
has a right to intervene. City of Houston, Texas v. 
C.A.B., 115 U. S. App. D. C. 94, 317 F. 2d 158 
(1963). But a finding of ‘substantial interest’ must 
be related to a particular proceeding.” * 


We have earlier summarized (supra, p. 8) the alle- 
gations in Easton’s intervention petition in support of its 
“interest” in the licensing proceeding. In essence, Easton 
is seeking what it terms a “fair share of the capacity and 
energy entitlement” of the two Peach Bottom units; and 
it asserts that these units “will affect the economy of East- 
on’s power supply for years to come”. But this “interest”, 
as the Commission pointed out, in no way relates to the 
health and safety or common defense and security matters 
which are the measure of the Commission’s Section 104 b. 
licensing jurisdiction; nor would the determination of 


23 See, e.g., FCC v. Sanders Bros. Radio Station, 309 U.S. 470 
(1940) ; National Coal Association V. FPC, 89 U.S. App. D.C. 135, 
191 F. 2d 462 (1951); City of Pittsburgh v. FPC, 99 U.S. App. 
D.C. 113, 237 F. 2d 741 (1956) ; Philco Corp. v. FCC, 103 U.S. App. 
D.C. 278, 257 F. 2d 656 (1958), certiorari denied, 358 U.S. 946; 
Scenic Hudson Preservation Conference V. FPC, 354 F. 2d 608 (C.A. 
2, 1965), certiorari denied, 384 U.S. 941; Office of Communication 
of United Church of Christ v. FCC, 123 U.S. App. D.C. 328, 359 F.2d 
994 (1966). 


24 Alston Coal Company Vv. FPC, 137 F. 2d 740 (C.A. 10, 1943) 
(Producers of coal were denied standing in a proceeding to investi- 
gate gas rates because in such proceedings the FPC lacked authority 
to consider the effects of gas rates on competing fuels). 


25 126 U.S. App. D.C. 112, 118, 374 F. 2d 326, 382 (1967). 


21 


these matters in the licensing proceeding “affect” that ‘“in- 
terest”.*° 

Easton contends, however, that licensing under Section 
104 b., as opposed to Section 103, will “affect” its “inter- 
est” by depriving it of certain “statutory rights under the 
Act”, thus entitling it to intervene to contest the Commis- 
sion’s jurisdiction. The Commission addressed itself to this 
contention in its Memorandum and Order of September 6, 
1968. It explained that while in the present proceeding 
and in the Duke proceeding it had sanctioned intervention 
by municipal customers of applicants who sought to con- 
test facility licensability (this, based on the exercise of ad- 
ministrative discretion **), it found in the instant circum- 
stances no warrant for permitting Easton to intervene for 
this purpose. As grounds for its position, the Commission 
cited the timing of Easton’s intervention request; the fact 
that the jurisdictional question had already been decided 
(and in so doing, the Commission had considered conten- 
tions by the City of Dover which were the same as those 


raised by Easton); and the “conjectural” nature of any 
relationship between Easton and the applicants. (supra, 
p. 9). 

Whatever might have been the disposition of Easton’s 
request had it sought intervention in the manner specified 


26 The safety and national security findings which the Commission 
has made in this proceeding have not been challenged by Easton, 
either before the Commission or before this Court. 


27 Dismissal of a Section 104 b. application would not, in and of 
itself, give rise to a Section 103 proceeding. As the Commission 
made clear in its Duke Decision before a Section 103 license 
can be issued, a finding must be made under Section 102 
that the type of facility involved has “practical value”. Such a 
finding, the Commission further explained, must be made with re- 
spect to a type of facility, not a specific proposed facility, and can 
properly be made only through rule making proceedings in which 
all interested persons would have an opportunity to participate. 
If, following completion of these steps. a Section 102 finding were 
to be made by the Commission and a Section 108 application then 
filed, the right of any person to participate in the proceeding there- 
on would be dependent upon whether that person had an interest 
affected by the proceeding. 
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by the Commission’s rules and the notice of hearing, denial 
of intervention in the circumstances cited by the Commis- 
sion was clearly proper, both in law and in the sound exer- 
cise of discretion. 


II. 


Easton Lacks Standing to Obtain Judicial Review of 
the Commission’s Final Decision of June 5, 1968 


Under Section 189b. of the Atomic Energy Act (42 USC 
2289 (b)), any nal order of the Atomic Energy Commis- 
sion in a proceeding for the granting, suspending, revok- 
ing, or amending of any license or construction permit, is 
‘“gybject to judicial review in the manner prescribed in the 
‘Act of December 29, 1950, as amended [28 USC $§ 2341- 
2352), and to the provisions of section 10 of the Adminis- 
_trative Procedure Act, as amended” [5 USC $$ 701-706]. 
The Act of December 29, 1950, provides, inter alia, that 
any “party aggrieved” by a final order of the Atomic En- 

ergy Commission made reviewable thereunder may, within 

60 days after entry of the order, file a petition for review 
in accordance with the venue provisions specified therein 
(28 USC 2344). 

_ Easton, as we have seen, was not a “party” to the ad- 
ministrative proceeding which culminated in the Commis- 

sion’s final Decision of June 5, 1968; and, as we have 

shown in Part I, supra, the Commission properly denied 

Easton’s post-Decision request to be made a “party” to the 


— 

28 Baston’s reliance on this Court’ 
Association V. Federal Power Commission, 
191 F. 2d 462 ( 1951), as a basis for entitlement to intervene, 
well founded. The Court there held that a person who had been “ag- 
grieved” by the order of the agency involved, within the meaning 
of the applicable judicial review statute, is also a person who has 
a right to intervene in the agency proceeding. We show in Part 
II of the brief, infra, that Easton has no standing to obtain judicial 
review of the Commission’s final Decision of June 5, 1968—the 
premise for Easton’s argument in this regard. 
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proceeding. Further, Easton’s “conjectural” interest in 
the matters properly for consideration in the proceeding 
(supra, pp. 21-22), would indicate that it lacks the “direct 
and immediate interest” in the proceeding necessary to 
qualify it as one “adversely affected” or “aggrieved” by 
the Commission’s Decision.** Petitioner, in this context, 
fails to satisfy the referenced “party aggrieved” standard. 

We believe, however, that the paramount factor negat- 
ing Easton’s right to obtain judicial review of the Com- 
mission’s Decision is Easton’s failure timely to exhaust 
the administrative remedies which were available to it. 
This Court, in a number of cases, has articulated and em- 
phasized the requirement for timely exhaustion of admin- 
istrative remedies before seeking judicial review. In 
Spanish International Broadcasting Company v. Federal 
Communications Commission, the Court had before it a 
petition for review filed by a would-be intervenor in the 
administrative proceeding. The petition for leave to inter- 
vene was filed for the first time near the end of the agency 


proceeding in order that the petitioner might attack the 
initial decision which had been issued. The Court, recall- 
ing that it previously had occasion to condemn such tactics 
by those interested in an administrative proceeding, went 
on to quote from its decision in Red River Broadcasting 
Co. v. Federal Communications Commission,*? wherein it 
said: 


“Such a person should not be entitled to sit back and 
wait until all interested persons who do so act have 
been heard, and then complain that he has not been 
properly treated. To permit such a person to stand 


29 See, U.S. Cane Sugar Refiners V. McNutt, 188 F.2d 116 (C.A. 
2, 1943) ; California Oregon Power Company V. Federal Power Com- 
mission, 99 U.S. App. D.C. 263, 270, 239 F. 2d 426, 433 (1956) ; 
The Cincinnati Gas and Electric Company V. Federal Power Com- 
mission, 101 U.S. App. D.C. 1, 7, 246 F. 2d 688, 694 (1957). See 
also, National Coal Association v. FPC, 89 U.S. App. D.C. 135, 138, 
191 F. 2d 462, 465 (1951). 


30 U.S. App. D.C. —, 385 F. 2d 615 (1967). 


269 App. D.C. 1, 5-6, 98 F. 2d 282, 286-287 (1938), certiorari 
denied, 305 U.S. 625 (1938). 
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aside and speculate on the outcome; if adversely af- 
fected, come into this court for relief; and then per- 
mit the whole matter to be reopened in his behalf, 
would create an impossible situation. * * * such a 
procedure would permit successive appeals by many 
persons and as a result a complete blocking of admin- 
istrative action.” 


Other decisions have also recognized that orderly pro- 
cedure and good administration require that objections to 
proceedings of an administrative agency be made while the 
opportunity to do so exists. As this Court has stated, 
“Q]rderliness, expedition and finality in the adjudicating 
process are appropriate weights in the scale, as reflecting a 
public policy which has authentic claims of its own’.* 

Petitioner’s duty was to seek the first administrative 
remedy available to it before the Commission. “If, having 
such notice as it was entitled to have at an earlier stage 
of the proceeding, it neglected to avail itself of such an 
opportunity, it may thus have foreclosed itself from seek- 
ing further relief.” * 

For these reasons, we submit that petitioner is not en- 
titled to obtain judicial review of the Commission’s final 
Decision of June 5, 1968. 


32 See, e.g., United States v. Tucker Truck Lines, 344 U.S. 33, 36- 
87 (1952); United States v. Capital Transit Company, 338 US. 
286, 291 (1949) ; Colorado Radio Corporation v. Federal Communi- 
cations Commission, 73 App. D.C. 225, 227, 118 F. 2d 24, 26 
(1941). Section 10 of the Administrative Procedure Act provides 
for no departure from the foregoing. See, Attorney General’s 
Manual on the Administrative Procedure Act, p. 93 (1947). In- 
deed, that Act strengthens rather than weakens the principle re- 
quiring timely participation in an administrative proceeding and 
the exhaustion of administrative remedies. See, Legislative History 
of the Administrative Procedure Act, S. Doc. No, 248, 79th Cong., 
2d Sess., p. 289 n. 21 (1946) ; and Federal Power Commission V. 
Colorado Interstate Gas Co., 348 U.S. 492, 499-501 (1954). 


33 Valley Telecasting Company V. FCC, 118 U.S. App. D.C. 410, 
413, 386 F. 2d 914, 917 (1964). 


34 Red River Broadcasting Co. v. Federal Communications Com- 
mission, supra, note 31, 69 App. D.C. at 7, 98 F. 2d at 288. 
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Ii. 


The Two Peach Bottom Reactors May Properly be 
Licensed Under Section 104 b. of the Atomic Energy 
Act 


In Part II of the brief, we dealt with Easton’s standing 
to obtain judicial review of the Commission’s final Decision 
of June 5, 1968. We show in Part III that, at any event, 
the Decision’s determination of Section 104 b. licensability 
is correct. 


A. The Commission’s Licensing Determination is Con- 
sonant With the Framework of the Act. 


We have referred earlier (supra, p. 6) to the fact that 
the Commission’s Decision in this case held that the ra- 
tionale set forth in the Duke Decision respecting licensabil- 
ity under Section 104 b. of the facilities there involved, 
applies as well to the Peach Bottom reactors. We also 
summarized (p. 6, supra) the salient portions of the 


Duke Decision leading to the Commission’s conclusion that: 


“large-scale utilization facilities, such as the 
Oconee [Duke] reactors, by contributing to the as yet 
incomplete basis for a reliable estimate of economic 
competitiveness, are involved in the conduct of activi- 
ties encompassed by Section 104 b. and, thus, are 
properly to be licensed thereunder.” * 


In this section of the brief, we show that the premises 
for the Commission’s position respecting Section 104 b. li- 
censability are solidly grounded in the framework of the 
Atomic Energy Act of 1954 and its legislative history and 
in Congressionally-endorsed Commission implementation 
of the Act from the statute’s inception to date. These 
premises, dealt with more fully in the ensuing discussion, 
are the complementary relationship between Sections 104 
b. and 103; the licensing separation between the two sec- 
tions marked by the finding of “practical value” under 
Section 102; the key role of economic demonstration in 


35 Duke Decision, p. 9. 
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support of such a finding; and the validity of the Commis- 
sion’s Section 102 rule making determinations respecting 
the absence of the necessary demonstration. 

1. The statutory framework. As will be shown in our 
discussion at pp. 45-47, infra, there is no dispute that each 
of the two Peach Bottom nuclear power reactors is a “uti- 
lization facility” as defined in Section 11 cc. of the Atomic 
Energy Act (42 USC 2014 (cc)). Section 101 of the Act 
(42 USC 2181) makes it unlawful for any person within 
the United States to manufacture, acquire, possess or use 
any such facilities except under and in accordance with a 
license issued by the Atomic Energy Commission pursuant 
to Sections 103 or 104 (42 USC 2138, 2134). To date, all 
licensed nuclear power reactors have been licensed under 
Section 104 b. as facilities involved in the conduct of re- 
search and development activities leading to the demon- 
stration of practical value. The other section of the Act 
under which nuclear power reactors could be licensed is 
Section 103; but this may be done only subsequent to the 
requisite finding by the Commission under Section 102 (42 
USC 2132), which reads: 


“Whenever the Commission has made a finding in 
writing that any type of utilization or production fa- 
cility has been sufficiently developed to be of practical 
value for industrial or commercial purposes, the Com- 
mission may thereafter issue licenses for such type of 
facility pursuant to section 103.” 


Thus, until such a finding in writing is made by the Com- 
mission, the only class of license permitted by the Act for 
a nuclear power reactor is a class 104 b. license.*° 


36“ This finding separates the issuance of research and develop- 
ment licenses for any facility under section 104 b., and the issuance 
of commercial licenses under Section 103... .” S. Rep. No. 1699, 
83d Cong., 2d Sess., p. 19 (1954) [to accompany S. 3690]; H. Rep. 
No. 2181, 88d Cong. 2d Sess., p. 19 (1954) [to accompany H.R. 
9757]; I. Leg. Hist. 767, 1015. (The legislative history of the 
Atomic Energy Act of 1954 has been compiled in three volumes by 
the Atomic Energy Commission (1955) and is cited herein as “Leg. 
Hist.”). See also the exchange between Representative Holifield, 
AEC Chairman Lewis Strauss, and AEC General Counsel William 
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The differentiation in licensing inherent in the cited 
sections of the Act is not a mechanism for administrative 
convenience. It is, basically, the embodiment of a con- 
scious Congressional effort to establish a statutory scheme 
under which a developmental program, including demon- 
stration satisfactory to the Commission, could be fully im- 
plemented without the imposition of certain restrictions 
which will become applicable only after the demonstration 
period for the relevant type of reactor is completed.” 


Mitchell, Hearings on S. 3323 and H.R. 8862, To Amend the Atomic 
Energy Act of 1946 before the Joint Committee on Atomic Energy, 
88rd Cong., 2d Sess., p. 921 (1954) (hereinafter cited as “Hear- 
ings”) ; II Leg. Hist. 2559. 


37 Under the Act’s scheme, the following principal consequences 
would ensue once a Section 102 finding has been made by the 
Commission: 


(1) Charges for use of source and special nuclear material 
may not be waived for a Section 108 licensee as they have been 
in the past for reactors under the Cooperative Power Reactor 
Demonstration Program, (infra) (Sections 58 c. and 68 c¢., 
42 USC 2073(c), 2098(c) ; and charges must be made for con- 
sumption of special nuclear material (Section 58 d., 42 USC 
2073(d)). 


(2) The initiation of financial arrangements for demonstration 
purposes with respect to the essential characteristics of a type 
of facility for which a finding of practical value has been made 
would not be appropriate (Section 31 a., 42 USC 2051 (a))3 
but programmatic research and development projects could be 
carried on under contract and at Government expense in a 
reactor licensed under Section 103. 


(3) The proposed issuance of a Section 103 license must be 
reported to the Attorney General for an advisory opinion on 
antitrust aspects (Section 105 c., 42 USC 2135(c))- 


(4) Preference must be given to certain types of applicants, 
as provided in Section 182 d. of the Act (42 USC 2282 (d)). 


(5) Notice of the application must be published for four con- 
secutive weeks in the FEDERAL REGISTER and notice must be 
given to various regulatory agencies and others (Section 182 
c., 42 USC 2232(c)). 


(6) Reactors licensed under Section 103 would not be eligible 
for guaranteed purchase prices for plutonium and U-238, which 
are available only to Section 104 licensees under Section 56 
of the Act (42 USC 2076). 
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In requiring that a type of facility be “sufficiently de- 
veloped to be of practical value” before a Section 102 
finding could be made, Congress envisaged that there be 
adequate actual demonstration of the type, so that the 
stage of licensing under Section 103, with its concomitant 
statutory consequences (supra, fn. 37), would then be ap- 
propriate. Licensing under Section 104 b. was to be a 
mechanism for obtaining that demonstration. This is 
borne out by the declared basis for the issuance of Section 
104 b. licenses, viz., “the conduct of research and develop- 
ment activities leading to the demonstration of the prac- 
tical value of such facilities for industrial or commercial 
purposes.” 

In its Duke Decision, the Commission explained that 
the “research and development” about which Section 104 
b. speaks “encompasses as ‘development’ a demonstration 
that will provide a basis for commercial evaluation”— 
ie, “in terms of earlier relevant declarations, . . . an 
evaluation of the competitiveness of the nuclear facility 


with conventional power plants”. This Commission posi- 
tion, as shown below, is fully consistent with the legisla- 
tive background of the 1954 Act. 

2. The legislative background. The preponderance of 
the significant legislative history of the 1954 Act, and 


38 P. 6. 


39 The term “research and development” is defined in Section 11 x. 
of the Act (42 USC 2014(x)) to mean: 


“(1) theoretical analysis, exploration, or experimentation; or 


(2) the extension of investigative findings and theories of a 
scientific or technical nature into practical application for ex- 
perimental and demonstration purposes, including the experi- 
mental production and testing of models, devices, equipment, 
materials, and processes.” (Emphasis supplied.) 


40Compare: Hearings, pp. 47, 64, 288, 297-301, 501 (Repres. 
Durham) ; II Leg. Hist. 1681, 1698, 1922, 1931-5, 2135, with: Hear- 
ings, pp. 295, 415, 501 (witness Sigal) ; II Leg. Hist. 1929, 2049, 
2135, and 100 Cong. Rec. 10736, 10740, 11078 (daily ed. July 21 and 
23, 1954); III Leg. Hist. 3364, 3368, 2930. See also, Hearings on 
Atomic Power Development and Private Enterprise before the Joint 
Committee on Atomic Energy, 83rd Cong., 1st Sess., p. 8 (1958). 
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the subsequent repeated expressions of the Commission’s 
interpretation of Section 102," are clearly on the side of 
involvement of economic considerations in the determina- 
tion of “practical value”. The legislative history is also 
helpful in determining the major thrust of the economic 
inquiry. The view that the essential economic test of 
“practical value” is competitiveness of nuclear power re- 
actors with conventional power plants is well expressed in 
an exchange at the Hearings between the Joint Commit- 
tee’s Chairman, Representative Cole, and a non-AKC wit- 
ness.‘* Senator Hickenlooper, the Vice-Chairman, evident- 
ly also agreed with this view.“ It is further clear from 
the Commission statement presented at the Hearings that 
the Commission was thinking in terms of practical eco- 
nomics, i.e., in the sense of competitiveness of costs of 
nuclear power with those of conventionally produced elec- 
trical energy.** 

These fundamental bases of the facility licensing scheme 
of the 1954 Act are perhaps best captured in a statement 


41 Report of the Panel on the Impact of the Peaceful Uses of 
Atomic Energy to the Joint Committee on Atomic Energy, 84th 
Cong., 2d Sess., Vol. 2, pp. 645-6 (Joint Committee Print, 1956) 
(letter dated November 18, 1955, from General Manager, AEC, to 
the Panel) ; Hearings on Development, Growth and State of the 
Atomic Energy Industry before the Joint Committee on Atomic 
Energy, 84th Cong., 2d Sess., Part 2, p. 394 (1956) (testimony 
of General Manager, AEC). 


42 There are appropriate dictionary definitions of the words 
“practical” and “value” which involve concepts of economic utility, 
so that their ordinary meaning need not be strained in interpreting 
the phrase “practical value” to require an economic determina- 
tion. Webster’s New International Dictionary (2d Edition, un- 
abridged), p. 1937 (“practical,” definition 2; see also synonyms 
for “practicable”), p. 2815 (“value”, definition 14 b. andc.) (1947). 


43 Hearings, pp. 46-7; II Leg. Hist. 1680-1. See also, the state- 
ment by Representative Cole during the Debates, infra, p. 30. 


44“. I think it is pretty well agreed by everyone I know of, that 
atomic power today is not practical from the standpoint of com- 
petitive operation ... »” Td. at 48; Id. at 1682. Cf., initial refer- 
ences in fn. 40, supra, for expressions of other points of view. 


45 Id, at 571-82; Id. at 2209-2220. 
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by Joint Committee Chairman Cole (the sponsor of the 
pill ultimately enacted into law), who explained during 
the Debates: 


«“ __ After a reactor has been tested out under sec- 
tion 104 (b) and its practicability as an atomic re- 
actor has been established, and after it has been dem- 
onstrated that this force can be used economically 
competitively, the Commission then makes a deter- 
mination that such a reactor as a type does have 
commercial utility ... .”** (Emphasis supplied.) 


It is significant also that the legislative history indicates 
Congressional recognition that the size of a reactor would 
not affect its licensability under Section 104 b.” 

3. The Commission’s demonstration program. The fa- 
cility licensing provisions of the 1954 Act, as well as 
other provisions, were directed toward reaching the goal 
of competitive atomic power more quickly than could be 
accomplished by Government research and development 
alone. This would be done by encouraging private in- 
dustry, using private funds, to play a far larger role in 
the development of atomic power than was permitted by 
the 1946 Act. Within this context, the Government was 
also to play a role; for the necessary demonstration of 
“practical value” was sought to be obtained primarily 
through cooperative arrangements between the Commis- 
sion and private industry,” later formalized in the Act as 


46100 Cong. Rec. 11023 (daily ed. July 23, 1954) ; III Leg. Hist. 
2875. As will be shown, “type of reactor” need not encompass all 
reactors of a broad category, e.g., all pressurized water reactors, but 
may be circumscribed as to scope by specification of technical 
characteristics. (Infra, p. 34). 


47 Representative Holifield: “Section 104 we pretty well discussed 
in our previous discussion, but I point out one thing, that there is 
no limitation on the size that these research and development 
activities can be licensed for; that it goes far beyond the prototype 
size and goes into an unlimited size; .. .” (Emphasis supplied.) 
Hearings, p. 925; II Leg. Hist. 2563. 


48 As an integral part of the process for arriving at the stage 
envisaged by Section 102, Section 31a. of the Act (42 USC 2051 
(a)) authorizes and directs the Commission to make arrangements 
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the Cooperative Power Reactor Demonstration Program “ 
and closely watched over by specific Joint Committee au- 
thorizations. Since the background, focus and results of 
that program are directly relevant to the matter at hand, 
we turn below to its summary description. 

The stated aim of the program, introduced in January 
of 1955, was “to... open the way for American industry 
to develop, fabricate, construct, and operate experimental 
nuclear power reactors, ... thereby advancing the time 
when nuclear power would become economically competi- 
tive.’ °° The program was carried out in four stages 
(“Rounds”), each of which entailed varying forms of 
Government financial assistance and all of which had as 
a cardinal objective the probable contribution of proposed 
projects to achieving economically competitive power.” 

Projects carried out under the first stages of the pro- 
gram involved reactors of a prototype size. The authori- 
zation act for fiscal year 1963 provided for a supplement- 
al program of “Third Round” cooperative arrangements 


(See. 110(¢) of Public Law 87-701, 76 Stat. 602), which 
had as its “major objective”: 


“ — | the demonstration of the design, construction, 
and operation of large all-nuclear powerplants, each 
capable of producing at least 400 megawatts electri- 


for the conduct of research and development activities relating to 
“(4) ... the demonstration of the practical value of utilization or 
production facilities for industrial or commercial purposes; . - wt 


49 Section 261 (42 USC 2017), as amended by Section 107 of 
AEC Fiscal Year 1964 Authorization Act (P. L. 88-72, 77 Stat. 
84). 


60 Hearings on Cooperative Power Reactor Demonstration Pro- 
gram before the Subcommittee on Legislation of the Joint Com- 
mittee on Atomic Energy, 88th Cong., 1st Sess., Appendix 8, “His- 
tory of Cooperative Power Reactor Demonstration Program,” pp. 
225-6 (1968). This document contains a comprehensive summary of 
the program and of the resulting projects sponsored by private 
as well as municipally and cooperatively owned utilities, 


51 Id. at 227-234. 
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cal gross as a reliable source of electric power and 
of operating generally as base load plant.” * 


The Joint Committee Report on the legislation made clear 
a Congressional recognition of the need for actual demon- 
stration of the cost of construction and operation of these 
large nuclear power plants, stating that “the testimony 
indicated that construction and operation of such large 
plants would do much toward achieving economic nuclear 
power.” * 

Two proposals were received in response to a 1962 Com- 
mission invitation under the supplemental program, one 
of which was from the Connecticut Yankee Atomic Power 
Company, a corporation sponsored by 12 New England 
utilities. The Connecticut Yankee proposal requested 
Commission assistance in connection with the design, con- 
struction and operation of a 490,000 gross electrical kilo- 
watt nuclear power plant incorporating a pressurized 
light water reactor.* Contracts were executed by the 
Commission with the Connecticut Yankee sponsors and 
with the sponsors of an earlier-proposed project, the San 
Onofre Nuclear Generating Station (a pressurized water 
reactor facility with a generating capacity of 395,000 
gross electrical kilowatts) ;** and the two resulting nu- 
clear facilities were subsequently licensed under Section 
104 b. for construction and then for operation. (See, 
infra.) 

Up to this point, all of the reactors in operation were 
essentially prototypes, much smaller in seale than they 
would have to be in order to be economically competitive 
with fossil fuel plants which could have been built in 


8? Hearings on AEC Authorizing Legislation Fiscal Year 1963 
before the Subcommittee on Legislation of the Joint Committee on 
Atomic Energy, 87th Cong., 2d Sess., p. 343 (1963). 


33S. Rep. No. 1671, Authorizing Appropriations for the Atomic 
Energy Commission, 87th Cong., 2d Sess., p. 9 (1962). 


8 History of Cooperative Power Reactor Demonstration Pro- 
gram, supra, p. 31, fn. 50, p. 234. 


55 Id. at 233. 
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their place. In December of 1963, the Jersey Central 
Power & Light Company announced that it had decided, 
on the basis of economic considerations, to build a sub- 
stantially larger-scale nuclear power plant at Oyster 
Creek, New Jersey, without seeking Governmental as- 
sistance. The Oyster Creek reactor was to be a boiling 
water facility warranted by the manufacturer for a pow- 
er level of 515 net electrical megawatts with an original 
estimated ultimate power rating of 620 net MW(e). 

Following the requisite Commission safety reviews and 
a public hearing pursuant to Section 189 a. of the Atomic 
Energy Act, the Jersey Central facility was licensed by 
the AEC for construction under Section 104 b. of the Act. 
The facility was originally scheduled for service by Jer- 
sey Central in October of 1967; however, difficulties have 
been encountered during construction, with the result 
that the plant is not expected to be in service before mid- 
1969.” 

4. The Commission’s “practical value” rule making de- 
terminations. At this point it becomes appropriate, both 
chronologically and substantively, to pick up the thread 
of the Commission’s “practical value” rule making pro- 
ceedings, the outcome of which was a central element in 
the Commission Decision now before the Court. 

On July 10, 1964, the Commission published a notice 
in the FEDERAL REGISTER (29 F.R. 9458) that it had un- 
der consideration the question of whether a finding of 
“practical value” should be made pursuant to Section 102 
of the Act with respect to some type or types of light 
water, nuclear power reactors. The notice referred to, 


86 Several of these reactors, in size ranges up to 255 megawatts 
electrical (including fossil superheat), were built without any 
Governmental assistance. 


5? Hearings on AEC Authorizing Legislation Fiscal Year 1969, 
Hearings before the Joint Committee on Atomic Energy, 90th 
Cong., 2d Sess., Part 1, pp. 155-6, 821-2 (1968). The Commission 
recently issued an order extending to June 30, 1969, the latest com- 
pletion date specified in the Jersey Central construction permit. 
83 F. R. 9427 (June 27, 1968). 


88 The Commission’s staff had initiated a study of this question 
in the fall of 1968 (31 F.R. 221, 222, January 7, 1966). 
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and made available for public inspection, an opinion of 
the Commission’s General Counsel dated February 12, 
1964, containing an analysis of substantive and proce- 
dural considerations involved in making a statutory find- 
ing of practical value and of the legal consequences of 
such a finding.” The July 10, 1964, notice also announced 
that the Commission had already made the following pre- 
liminary determinations: 


“1. The ‘type of reactor for which a finding is 
made need not encompass all reactors of a broad 
category, for example, all pressurized or boiling wa- 
ter reactors; rather it may be circumscribed as to 
scope by an appropriate description which is reason- 
ably specific as to the technical characteristics of the 
reactor type, for example, coolant, moderator, power 
level, fuel type, containment. 

“2. The finding of ‘practical value’, while presup- 
posing 2 determination of technical feasibility, also 
involves economic considerations, the essential eco- 
nomic test being the competitiveness of the nuclear 
power plant with conventional power plants. The 
nuclear plant should be competitive in areas of the 
United States consuming 2 significant fraction of the 
nation’s electrical energy. 

“3 The term ‘developed’ includes the concept of 
demonstration of the basic technical characteristics 
of the reactor type. 


“The Commission also considers that it has discretion 
to determine that a finding should not be made until 
(1) the technical feasibility of the reactor concept 
and its basie technical characteristics have been ade- 
quately demonstrated and (2) there has been suffi- 
cient demonstration of the cost of construction and 
operation of the type of nuclear power plant as to 
provide a sound basis, with reasonable extrapolation, 


—— 

59 That opinion specifically considered the procedure to be followed 
by the Commission in making 2 determination with respect to a 
finding of “practical value”, and concluded that the Administra- 

dure Act and Section 181 of the Atomic Energy Act 
would require that the procedure conform to the rule making pro- 
visions of the Administrative Procedure Act. 
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for a reliable estimate of the economic competitive- 
ness of power produced in this type of plant with 
power that would be produced in a comparable con- 
ventional power plant that would be constructed at 
the same time and place.” 


' The notice invited members of the public to submit com- 
| ments and suggestions, together with relevant data and 
' information, to aid the Commission in its consideration of 
the question presented. 

On August 22, 1964, the Commission published a notice 
in the FEDERAL REGISTER (29 F.R. 12035) requesting 
public comments and suggestions with respect to a peti- 
tion filed May 15, 1964, by the National Coal Policy Con- 
ference, Inc., the National Coal Association and the United 
Mine Workers of America. The petition requested that 
the Commission issue a rule, pursuant to Section 102 of 
the Act, finding that boiling light water reactors and 
pressurized light water reactors are types of utilization 
or production facilities that have been sufficiently de- 
veloped to be of practical value for industrial or commer- 
cial purposes. This notice also consolidated the original 
proceeding with the proceeding on the petition for rule 
making. 

In response to the two Commission notices, more than 
100 replies were received, as follows: 7 Senators, 8 Con- 
gressmen, 28 fuel companies, 5 fuel manufacturing com- 
panies, 17 railroad companies, 25 union locals, 9 utilities, 
6 nuclear industry spokesmen, and 3 members of the 
public. Thereafter, a legislative-type public rule making 
hearing was held on January 28, 1965. Seventeen in- 
terested persons and organizations participated in the 
hearing. 

After careful and lengthy consideration of all of the 
proceedings—including the extensive public comments, 
the transcript of the legislative-type public rule making 
hearing, and other information such as that set forth in 
a Staff Memorandum (later published along with the 
Commission’s ruling)—the Commission issued its deter- 
mination, which was published in the FEDERAL REGISTER 
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on January 7, 1966 (31 F.R. 221).° The Commission’s 
determination concluded: 


“Pending the completion of scaled-up plants, and 
the information to be obtained from their operation, 
and in light of the legislative history, the Commission 
has determined that there has not yet been sufficient 
demonstration of the cost of construction and opera- 
tion of light water, nuclear electric plants to warrant 
making a statutory finding that any types of such 
facilities have been sufficiently developed to be of 
practical value within the meaning of section 102 of 
the Atomic Energy Act of 1954, as amended.” “ 


In the November 17, 1966, issue of the FEDERAL REG- 
ISTER (31 F.R. 14658), the Commission published notice 
of receipt of a rule making petition filed October 18, 1966, 
similar to the one filed May 14, 1964, by the same peti- 
tioners (supra, p. 35) and requesting the same finding 
sought by the previous petition. After careful considera- 


60 On the same date, there was also published a notice denying 
the referenced petition for rule making (81 F, R. 220). 


61 The basic rationale for this conclusion was stated in the deter- 
mination as follows: 


“Currently operable light water, nuclear electric plants range 
up to about 200 net MW (e) and are not economically competi- 
tive. In 1962 the Commission encouraged the construction of 
scaled-up plants by requesting authorization under the Power 
Demonstration program for plants in the 400-500 net MW (e) 
range. Operating experience, including maintenance and avail- 
ability, from the plants for which Congress authorized appro- 
priations in these intermediate sizes is not available, since none 
of them is completed. More recently, plants in sizes exceeding 
600 net MW(e) are being designed and constructed without 
Government financial assistance. The Commission has ex- 
amined in some detail whether the information provided by the 
award of contracts for the construction of scaled-up plants 
without Government assistance is sufficient to support, with- 
out further demonstration, a finding of practical value under 
the Act. Without the operating information the intermediate 
sized plants are expected to provide, we are not prepared to 
make a statutory finding on the basis of demonstrated results 
of the currently operable plants that plants at least three 
times larger than 200 net MW(e) are of practical value within 
the meaning of section 102.” 
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tion of the matters set forth in the second petition, the 
‘Commission again determined that a Section 102 finding 
should not be made. (Notice of Denial of Petition for 
Rule Making, 31 F.R. 16732, December 30, 1966.) In 
so doing, the Commission took specific note of develop- 
‘ments since its previous determination cited by the peti- 
‘ tioners. Included among these, were announcements of 
_new orders for light water reactors selected by utilities 
"on the basis of their comparative economic forecasts, and 
the fact that Commission representatives had indicated 
‘ eonfidence in the competitive advantages of nuclear 
power. While acknowledging that these developments 
' are further strong indications that economic competitive- 
ness will be achieved, the Commission reiterated its belief 
that a “practical value” finding should await a reliable 
estimate of the economics based upon a demonstration of 
the technology and plant performance.” 


6 Relevant in this regard, is the following statement in the Staff 
Memorandum accompanying the original Section 102 determina- 
tion: 

“The recommendation that the Commission make the determin- 
ation that a statutory finding under section 102 will not be 
made now is in no way inconsistent with the Commission’s 
announced view that nuclear power has come of age, and with 
the Commission’s confidence in the progress of the nuclear in- 
dustry. Certain types of nuclear power plants are being sold 
on the basis of economic competition with other ways of pro- 
viding electrical power, and the staff considers that such sales 
constitute reasonable business risks. It is entirely appropriate 
for manufacturers and utilities to base their economic estimates 
on forecasts rather than to await substantial demonstration 
of cost once the basic technology has been proven; however, the 
staff considers that the Commission’s statutory responsibility 
under section 102 of the Act requires more than strong belief 
that the next generation of plants will operate at anticipated 
costs. The staff also believes that, at the present time, there 
is not enough information available from which to extrapolate 
technical and performance characteristics and associated eco- 
nomics with sufficient assurance to provide a sound basis for 
making the statutory finding of practical value.” 
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B. The Commission’s Construction of Section 102 of 
the Act and its Rule Making Determinations There- 
under Were a Proper Implementation of its Statu- 
tory Authority. 


1. The context for judicial review. The Joint Com- 
mittee on Atomic Energy, in the exercise of its responsi- 
bilities under Section 202 of the Act, has maintained 
close surveillance over the Commission’s interpretations 
and actions regarding the “practical value” question from 
the time the question first came under consideration in 
late 1963, until the present. The Commission’s construc- 
tion of Section 102 and its implementation of that section 
in rule making proceedings, as well as the continued 
licensing by the AEC of large-scale power reactors under 
Section 104 b., have been specifically brought to the atten- 
tion of the Joint Committee,“ without any expression of 
Joint Committee disapproval. Rather, the basis for the 
Commission’s “practical value” position has found strong 
endorsement in statements by senior Committee mem- 
bers.** 


63 Under Section 202 of the 1954 Act (42 USC 2252), the Commis- 
sion is directed to keep the statutorily established Joint Committee 
on Atomic Energy “fully and currently informed with respect to all 
of the Commission’s activities.” The Joint Committee, on its part, 
has the “authority and duty” to “make continuing studies of the 
activities of the Atomic Energy Commission and of problems relat- 
ing to the development, use and control of atomic energy.” The 
Committee is further authorized during each session of Congress 
to conduct hearings for the purpose of receiving information con- 
cerning the development, growth and state of the atomic energy 
industry and to oversee the operations of the AEC, including its 
regulatory activities. 


+ See, e.g., Annual Reports to Congress of the Atomic Energy 
Commission for 1965, 1966, and 1967, and documents cited in fn. 
65, below. 


65 §. Rep. No. 1074, AEC Authorizing Legislation Fiscal Year 
1969, 90th Cong., 2d Sess., pp. 17-18 (1968) ; Hearings on Partici- 
pation by Small Electrical Utilities in Nuclear Power before the 
Joint Committee on Atomic Energy, 90th Cong., 2d Sess., Part 1, 
p. 36 (1968); Hearings on AEC Authorizing Legislation, Fiscal 
Year 1969 before the Joint Committee on Atomic Energy, 90th 
Cong., 2d Sess., Part 1, p. 197 (1968) ; Remarks by Senator John 
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In light of the Commission’s long-standing construction 
of the “practical value” requirements of the Act, the im- 
plementation of that construction in rule making proceed- 


" ings under Section 102, and the fact that these matters— 


as well as the continued licensing of large-scale reactors 
under Section 104 b.—have been under eareful Joint Com- 


' mittee scrutiny, we submit that the following admonition 


of the Supreme Court in Power Reactor Development Co. 
v. International Union of Electrical Workers, 367 U.S. 
396, has compelling relevance here: 


“ We see no reason why we should not accord to 
the Commission’s interpretation of its own regulation 
and governing statute that respect which is custom- 
arily given a practical administrative construction 
of a disputed provision. Particularly is this respect 
due when the administrative practice at stake ‘in- 
volves a contemporaneous construction of a statute 
by the men charged with the responsibility of setting 
its machinery in motion, of making the parts work 
efficiently and smoothly while they are yet untried and 
new.’ Norwegian Nitrogen Products Co. v. United 
States, 288 U.S. 294, 315 (1933). And finally, and 
perhaps demanding particular weight, this construc- 
tion has time and again been brought to the attention 
of the Joint Committee of Congress on Atomic En- 
ergy, which under § 202 of the Act, 42 U.S.C. § 2252, 
has a special duty during each session of Congress to 
‘conduct hearings in either open or executive session 
for the purpose of receiving information concerning 
the development, growth, and state of the atomic 
energy industry,’ and to oversee the operations of 
the AEC. ... It may often be shaky business to 


O. Pastore, Chairman, Joint Committee on Atomic Energy, on “The 
Growth of Private Nuclear Power,” 113 Cong. Rec. S. 14782-3 (daily 
ed. October 16, 1967); Remarks by Representative Chet Holifield, 
Chairman, Joint Committee on Atomic Energy, on “Atomic Energy 
Policies:—Domestic and International,” before Atomic Industrial 
Forum—American Nuclear Society, November 15, 1965, printed in 
Hearings on Development, Growth, and State of the Atomic Energy 
Industry before the Joint Committee on Atomic Energy, 89th 
Cong., Ist Sess., Appendix 29, pp. 576, 580 (1965). 
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attribute significance to the inaction of Congress, 
but under these circumstances, and considering espe- 
cially the peculiar responsibility and place of the 
Joint Committee on Atomic Energy in the statutory 
scheme, we think it fair to read this history as a 
de facto acquiescence in and ratification of the Com- 
mission’s licensing procedure by Congress... .” (367 
U.S. at pp. 408-9) * 


2. The appropriateness of rule making. The Duke 
Decision * concludes its treatment of the jurisdictional 
question with a Commission declaration that the approach 
it has taken regarding the construction of Section 104 b. 
is consistent with the premise—grounded in the scheme of 
the Act and its legislative history—that the finding of 
“practical value” under Section 102 separates the issuance 
of developmental licenses under Section 104 b. and the 
issuance of commercial licenses under Section 103. The 
Commission added that a finding of “practical value”, 
which must be made as to a “type” of facility and not as 
to a specific proposed reactor, can properly be made only 
through rule making procedures in which all interested 
persons would have an opportunity to participate. 

The validity of the Commission’s position in the above 
regard is reinforced by recent decisions of the Supreme 
Court. In American Commercial Lines v. Louisville & 
Nashville R. R., 392 U.S. 571 (1968), and in the Permian 
Basin Area Rate Cases, 390 U.S. 747 (1968), the Court 
clearly indicated a judicial reluctance to require an ad- 
ministrative agency to consider issues and make determi- 


6¢ Further relevant, we believe, is the Supreme Court’s recent 
decision in Hardin v. Kentucky Utilities Company, 390 U.S. 1 (1968). 
There, dealing with an agency’s interpretation of a broad term 
within its statute, the Supreme Court endorsed the proposition that 
the determination of the agency (in that case TVA) “‘is entitled to 
acceptance unless it lies outside the range of permissible choices 
contemplated by the statute.” (Jd. at 8). The opinion goes on 
to state that, “in line with the overall purposes of the Act”, the 
courts should take the agency’s determination as their starting 
point and “set this determination aside only when it lacks reason- 
able support in relation to the statutory purpose.” (Jd. at 9). 


s7 P, 18. 
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nations in a context narrower than that which the agency 
deems necessary to carry out the mandate of its statute— 
particularly when the issues most appropriately lend them- 
selves to determinations “in the broad context of a rule 
making proceeding.” * In view of the complexity of the 
factors inherent in 2 Commission determination of “prac- 
tical value,” the sublegislative character and impact of 
the resulting determination and the need for the Commis- 
sion to treat with the matter in a forum (i.e., rule mak- 
ing) which best admits of informed overall judgment, the 
precepts enunciated by the Court have obvious application 
here. See also, American Airlines v. C.A.B., 123 US. 
App. D.C. 310, 359 F. 2d 624 (en banc) (1965), certio- 
rari denied, 385 U.S. 848. 


C. Petitioner Has Misconceived the Basis for a Deter- 
mination of “Practical Value” Under the Act. 


We have discussed at some length the legislative back- 
ground of the relevant provisions of the 1954 Act, the 
implementation of those provisions by the Commission 
(including exhaustive and solidly grounded rule making 
proceedings) and the position of the Joint Committee on 
Atomic Energy as respects that implementation. We have 
also described the Congressionally authorized Cooperative 
Power Reactor Demonstration Program—with particular 
emphasis on the demonstration assistance to the two inter- 
mediate size reactors which have only recently gone into 


68 In American Commercial Lines, the Supreme Court declared : 


“The District Court, in effect, refused to permit the Commis- 
sion to deal with the complex problems of developing a general 
standard of costing .. . in the broad context of a rule making 
proceeding. Instead, it ordered the Commission to resolve 
those problems in the narrow context of this individual rate 
reduction proceeding.” 


“« _ | We can see no justification for denying the Commission 
reasonable latitude to decide where it will resolve these com- 
plex issues, in addition to how it will resolve them. The action 
by the District Court here not only deprives the Commission 
of the opportunity to make the initial resolution of the issues 
but also prevents it from doing so in a more suitable context.” 
(392 U.S. at 591-2). 
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operation—and the recognized relationship of the operat- 
ing information to be gained from this program to a de- 
termination of “practical value” under Section 102. We 
have done this to show that the pattern formed by these 
elements (i.e., the interrelationship between Sections 102, 
103 and 104; the pivotal role of the Section 102 finding; 
and the key information to be garnered for that purpose 
from actual operating experience) is in correspondence 
with and fully supports the rationale expressed by the 
Commission in the Duke Decision—a rationale which was 
adopted by the Commission’s Decision in this case (supra, 
pp. 5-6).° 

The petitioner’s brief, however, does not concern itself 
with such matters. Rather, it devises a test which would 
make the Commission’s licensing jurisdiction under Sec- 
tion 104 b. turn solely on whether the reactor was “bought 
by the purchaser and sold by the manufacturer for com- 
mercial and industrial use without Government subsidy 
to either the buyer or the seller.” (Brief, p. 24.) 


6° While our discussion has focused on the matter of economic 
demonstration as a prime element in the determination of “practical 
value” and the attendant question of licensability under Section 
104 b., the Commission’s Duke Decision also takes due account of 
the experimental facet of the terms “research and developmen a 
as used in the subject section of the Act. The Decision pointed, 
in this connection, to the following passage in the Staff Memoran- 
dum accompanying its first Section 102 determination: ¥ 


“A substantial extrapolation of demonstrated results from 
currently operable plants, which range up to about 200 net 
MW (e), is necessary in order to determine anticipated tech- 
nological and economic performance of plants currently being 
built and sold without Government financial assistance in size 
ranges of 600 net MW(e) and above. Since the gap involves 
an increase in reactor size by a factor of three, many technical 
and engineering problems must be resolved and demonstrated.” 


In addition, the initial decision of the atomic safety and licensing 
board in this case noted a number of significant aspects of research 
and development needed to complete the design of certain com- 
ponents for the Peach Bottom facilities. The Decision in this case 
sets forth the Commission’s view that these aspects, individually and 
in combination, evidence an experimental purpose concomitant with 
the purpose of economic demonstration (Tr. 2569, 2570). 
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While the Commission’s Duke Decision recognized busi- 
- ness factors of this type as being relevant to a finding of 
' “practical value,” it explained, in the light of its earlier- 
expressed rationale, why it could not accept such an “abso- 
lute standard” as “the test” for Section 104 b. licensabil- 
ity or a Section 102 finding (Tr. 2568). The Commission 
made reference, in this regard, to the Staff Memorandum 
accompanying the original Section 102 determination, 
which stated in relevant part: 


“The manufacturers of nuclear reactors compete for 
the business of utilities which are considering the 
purchase of power plants, and are motivated to offer 
incentives such as warranties as to certain features 
in order to obtain the award of a contract. The will- 
ingness of utilities to purchase nuclear plants and 
of reactor manufacturers to warrant the plants is a 
reflection of the acceptance of what may be consid- 
ered reasonable business risks, but does not neces- 
sarily constitute a sufficient assurance that the plants 
will in fact perform as warranted or will otherwise 
meet expectations.” ” 


The Commission’s position as respects the proferred “ab- 
solute standard” is, as we have shown, well founded. Con- 
gress required that a type of facility be “sufficiently de- 
veloped to be of practical value” before a Section 102 
finding could be made; and it envisaged, insofar as eco- 
nomic factors are concerned, that there be adequate, ac- 
tual demonstration of the cost of construction and opera- 
tion of the facility type so as to provide a sound basis 
for a determination of economic competitiveness. Nowhere 
in the statute or in the relevant legislative history is there 


70In a related vein, the Joint Committee on Atomic Energy has 
recently issued a cogent “word of caution” respecting the “many 
new and major technological developments in the fields of design, 
fabrication, construction and operation” which are entailed in the 
large-scale nuclear plants now being proposed for construction and 
the fact that “difficulties in any of these areas cannot be dis- 
counted—indeed, as with any new technology, they must be antici- 
pated.” S. Rep. No. 1074, Authorizing Appropriations for the 
‘Atomic Energy Commission for Fiscal Year 1969, 90th Cong., 2d 
Sess., pp. 17-18 (1968). 
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an indication that Government subsidy vel non or the 
mere fact that a reactor was to produce electricity for 
sale (ur a combination of the two) would be the touch- 
stones of the licensing separation. Governmental assist- 
ance under the Cooperative Power Reactor Demonstration 
Program was one of the ways the necessary demonstra- 
tion was sought to be obtained; but such assistance was 
not the only method for reaching the goal—and, indeed, 
certain of the smaller, and clearly non-economic, nuclear 
power reactors which were licensed under Section 104 b. 
at a very early date were built by private utilities with- 
out Government financial support for use in the genera- 
tion of electricity for commercial sale.” 

In sum, the Commission’s premise in the Duke Deci- 
sion, as here, is that there simply has not been sufficient 
operating experience with facilities which even approach 
the size of those for which economic competitiveness is a 
possibility to justify the conclusion that “practical value”, 
within the meaning of the Act, had been achieved.” We 


believe this premise to be sound and find nothing in peti- 
tioner’s arguments which would alter that view. 


* * * * 


71 Matter of Consolidated Edison Company, 1 AEC Rep. 789 
(1961) ; Matter of Commonwealth Edison Company, 1 AEC Rep. 223 
(1959) ; Twenty-second Semiannual Report of the Atomic Energy 
Commission for January-July 1957, p. VIII. Furthermore, as 
indicated by the statements of senior Joint Committee members 
(supra, p. 38, fn. 65), there is no basis for concluding that 
“practical value” has been achieved because no new assistance 
is being granted for light water reactors under the Cooperative 
Power Reactor Demonstration Program. 


72 Worth noting in this regard is the following statement from the 
Duke Decision (p. 9): 


“The Connecticut Yankee Atomic Power Plant and the San 
Onofre Nuclear Generating Station, both in the 400-500 net 
MW(e) range, were licensed for operation within the past 
year. The former has very recently been brought to full power 
operation and the latter is approaching that stage. The Oyster 
Creek plant of the Jersey Central Power & Light Company, 
the first of the plants in sizes exceeding 600 net MW(e) which 
has been licensed for construction, has not been completed as 
ye’ 7? 
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_ The Commission is, of course, fully cognizant of its 
‘responsibility to reconsider, when meaningful operating 
information is available, the matter of a “practical value” 
finding under Section 102 of the Act. In two other cases 
‘presently before the Court raising a similar licensability 
issue,”* the Government has stated in its brief that, prior 
‘to the issuance of operating licenses for the reactors there 
involved, the Commission intends to conduct another rule 
_ making proceeding to determine whether, on the basis of 
' data then available, a finding of practical value should 
be made, The Government has also stated that, at such 
' time as the Commission may make a finding of practical 
value, it intends also to consider, in a further rule mak- 
ing proceeding, whether to change its present regulations 
(10 CFR $$ 50.24 and 50.56) so that any operating li- 
cense issued thereafter for a facility of the type for which 
the finding has been made will be issued under Section 
103 of the Act even though the construction permit for 
the facility may have been issued under Section 104 b. 
The foregoing, of course, has equal application as respects 

' the reactors involved in the instant proceeding. 


D. The Peach Bottom Reactors Are the Facilities 
Which the Commission has Licensed Under Section 
104 b. 


The first issue set forth in petitioner’s brief reads as 
follows: 


“whether or not the ‘utilization facility’ to be licensed 
herein is the reactor; and not any mere component 
of the reactor; and not the entire electric power gen- 
erating plant.” (Emphasis in original.) 


We are frankly at a loss to understand why petitioner 
considers the foregoing to be an issue between the parties 
to this proceeding. Petitioner’s contention (brief, pp. 20- 
24) that the Commission considered something other than 


78 Cities of Statesville, et al. V. Atomic Energy Commission, et al., 
No. 21,706; and Power Planning Committee, et al. V. Atomic Energy 
Commission, et al., No. 21,844. 
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the two Peach Bottom reactors as the “utilization facili- 
ties” to be licensed herein, completely disregards the Com- 
mission’s unequivocal holding to the contrary in its final 
Decision of June 5, 1968. 

In this regard, we believe that the Commission’s final 
Decision can speak for itself There, in ruling on similar 
contentions made by the City of Dover in its exceptions 
to the initial decision, the Commission stated (Tr. 2570, 
2571) : 


“Tt is, of course, clear that the term ‘utilization fa- 
cility’ as we have defined it in 10 CFR Section 50.2 
(b) means the nuclear reactor.* We think it further 
evident, from an examination of the opening para- 
graph of the initial decision, that the board was well 
aware that the application which it was considering 
was one ‘for provisional construction permits to con- 
struct two boiling water reactors.’ The board’s view 
that equipment associated with a nuclear reactor can- 
not be disregarded in the review of a license appli- 
cation, is founded on what would seem to be the sound 
premise that associated equipment may be integral 
to the operation of a reactor and that such equipment 
can have nuclear safety significance. 


“3 10 CFR Section 50.2(b) provides: 


“ ‘Utilization facility’ means any nuclear reactor other than 
one designed or used primarily for the formation of plutonium 
or U-283.” 


10 CFR Section 50.2(k) provides: 

“ ‘Nuclear reactor’ means an apparatus, other than an atomic 
weapon, designed or used to sustain nuclear fission in a self- 
supporting chain reaction.” 

The Commission then went on to deal with Dover’s con- 
tention that certain research and development programs 
proposed by the applicants were irrelevant to a Section 
104 b. determination on the ground that those programs 
relate, as the City asserted, “to ‘certain components’ [of 
the reactors] and not to the Boiling Water Reactors them- 
selves.” The Commission stated, in this regard: (Tr. 
2571, 2572) 
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“A ‘yeactor,’ it would seem evident, is the composite 
of its component parts; and research and develop- 
ment dealing with those components is plainly rele- 
vant to our determination—as, for that matter, is 
research and development on associated equipment 
which bears directly on the operation of the reactor. 
At any event, in the present case there is proposed 
research and development which clearly relates to 
component parts of the reactors.” 


' We are unable to find in the foregoing any warrant 

' for petitioner’s assertions that the Commission purported 

- to Hieense something other than the Peach Bottom reactors 
in this proceeding; nor any basis for invalidating the 
Commission’s ultimate conclusion (Tr. 2572) that “the 

' two Peach Bottom reactors are properly to be licensed 
under Section 104 b. of the Act.” 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the Commission’s action here in review should be 
affirmed. 


JOSEPH F. HENNESSEY, EDWIN M. ZIMMERMAN, 
General Counsel, Assistant Attorney General, 


Marcus A. ROWDEN, GREGORY B. HOVENDON, 
Assistant General Attorney, 
Counsel (Solicitor), Department of Justice, 


CHARLES M. FARBSTEIN, Washington, D.C. 20530. 
WILLIAM C. PARLER, 
Attorneys, 
Atomic Energy 
Commission, 
Washington, D.C. 20545. 


Date: October, 1968. 
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APPENDIX 


The Atomic Energy Act of 1954, 68 Stat. 919, as amend- 
| ed, 42 USC 2011, et seg., provides in pertinent part: 


§ 11 x. The term “research and development” means (1) 
theoretical analysis, exploration, or experimenta- 
tion; or (2) the extension of investigative find- 
ings and theories of a scientific or technical na- 
ture into practical application for experimental 
and demonstration purposes, including the ex- 
perimental production and testing of models, de- 
vices, equipment, materials, and processes. 


* * * * 


ec. The term “utilization facility’ means (1) any 
equipment or device, except an atomic weapon, 
determined by rule of the Commission to be cap- 
able of making use of special nuclear material in 
such quantity as to be of significance to the com- 
mon defense and security, or in such manner as 
to affect the health and safety of the public, or 


peculiarly adapted for making use of atomic en- 
ergy in such quantity as to be of significance to 
the common defense and security, or in such man- 
ner as to affect the health and safety of the pub- 
lic; or (2) any important component part espe- 
cially designed for such equipment or device as 
determined by the Commission. 


* * * * 


The Commission is directed to exercise its powers 
in such manner as to insure the continued con- 
duct of research and development and training 
activities in the fields specified below, by private 
or public institutions or persons, and to assist in 
the acquisition of an ever-expanding fund of 
theoretical and practical knowledge in such fields. 
To this end the Commission is authorized and di- 
rected to make arrangements (including con- 
tracts, agreements, and loans) for the conduct of 
research and development activities relating to— 


50 


(1) nuclear processes; 

(2) the theory and production of atomic 
energy, including processes, materials, and 
devices related to such production; 

(3) utilization of special nuclear material 
and radioactive material for medical, biologi- 
cal, agricultural, health, or military pur- 
poses; 

(4) utilization of special nuclear mate- 
rial, atomic energy, and radioactive material 
and processes entailed in the utilization or 
production of atomic energy or such mate- 
rial for all other purposes, including indus- 
trial uses, the generation of usable energy, 
and the demonstration of the practical value 
of utilization or production facilities for in- 
dustrial or commercial purposes; and 

(5) the protection of health and the pro- 
motion of safety during research and pro- 
duction activities. 


* * * * 


§ 101 It shall be unlawful, except as provided in section 
91, for any person within the United States to 
transfer or receive in interstate commerce, manu- 
facture, produce, transfer, acquire, Possess, use, 
import, or export any utilization or production 
facility except under and in accordance with a 
license issued by the Commission pursuant to sec- 
tion 108 or 104. 


Whenever the Commission has made a finding in 
writing that any type of utilization or production 
facility has been sufficiently developed to be of 
practical value for industrial or commercial pur- 
poses, the Commission may thereafter issue li- 
censes for such type of facility pursuant to sec- 
tion 103. 


Subsequent to a finding by the Commission as re- 
quired in section 102, the Commission may issue 
licenses to transfer or receive in interstate com- 
merce, manufacture, produce, transfer, acquire, 
possess, use, import, or export under the terms of 
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an agreement for cooperation arranged pursuant 
to section 123, such type of utilization or produc- 
tion facility. Such licenses shall be issued in ac- 
cordance with the provisions of chapter 16 and 
subject to such conditions as the Commission may 
by rule or regulation establish to effectuate the 
purposes and provisions of this Act. 


. The Commission shall issue such licenses on a 
nonexclusive basis to persons applying therefor 
(1) whose proposed activities will serve a useful 
purpose proportionate to the quantities of special 
nuclear material or source material to be uti- 
lized; (2) who are equipped to observe and who 
agree to observe such safety standards to protect 
health and to minimize danger to life or property 
as the Commission may by rule establish; and 
(3) who agree to make available to the Commis- 
sion such technical information and data concern- 
ing activities under such licenses as the Commis- 
sion may determine necessary to promote the com- 
mon defense and security and to protect the 
health and safety of the public. All such infor- 
mation may be used by the Commission only for 
the purposes of the common defense and security 
and to protect the health and safety of the public. 


c. Each such license shall be issued for a specified 
period, as determined by the Commission, de- 
pending on the type of activity to be licensed, but 
not exceeding forty years, and may be renewed 
upon the expiration of such period. 


No license under this section may be given to any 
person for activities which are not under or with- 
in the jurisdiction of the United States, except 
for the export of production or utilization facili- 
ties under terms of an agreement for cooperation 
arranged pursuant to section 123, or except un- 
der the provisions of section 109. No license may 
be issued to an alien or any corporation or 
other entity if the Commission knows or has rea- 
son to believe it is owned, controlled, or dominat- 
ed by an alien, a foreign corporation, or a foreign 
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government. In any event, no license may be is- 
sued to any person within the United States if, in 
the opinion of the Commission, the issuance of a 
license to such person would be inimical to the 
common defense and security or to the health and 
safety of the public. 


The Commission is authorized to issue licenses to 
persons applying therefor for utilization facili- 
ties for use in medical therapy. In issuing such 
licenses the Commission is directed to permit the 
widest amount of effective medical therapy pos- 
sible with the amount of special nuclear mate- 
rial available for such purposes and to impose the 
minimum amount of regulation consistent with 
its obligations under this Act to promote the 
common defense and security and to protect the 
health and safety of the public. 


. The Commission is authorized to issue licenses to 


Cc. 


persons applying therefor for utilization and pro- 
duction facilities involved in the conduct of re- 
search and development activities leading to the 
demonstration of the practical value of such fa- 
cilities for industrial or commercial purposes. In 
issuing licenses under this subsection, the Com- 
mission shall impose the minimum amount of 
such regulations and terms of license as will per- 
mit the Commission to fulfill its obligations under 
this Act to promote the common defense and se- 
curity and to protect the health and safety of the 
public and will be compatible with the regula- 
tions and terms of license which would apply in 
the event that a commercial license were later to 
be issued pursuant to section 103 for that type 
of facility. In issuing such licenses, priority 
shall be given to those activities which will, in the 
opinion of the Commission, lead to major ad- 
vances in the application of atomic energy for in- 
dustrial or commercial purposes. 


The Commission is authorized to issue licenses to 
persons applying therefor for utilization and pro- 
duction facilities useful in the conduct of re- 
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search and development activities of the types 
specified in section 31 and which are not facilities 
of the type specified in subsection 104 b. The 
Commission is directed to impose only such mini- 
mum amount of regulation of the licensee as the 
Commission finds will permit the Commission to 
fulfill its obligations under this Act to promote 
the common defense and security and to protect 
the health and safety of the public and will per- 
mit the conduct of widespread and diverse re- 
search and development. 


_ No license under this section may be given to 
any person for activities which are not under or 
within the jurisdiction of the United States, ex- 
cept for the export of production or utilization 
facilities under terms of an agreement for co- 
operation arranged pursuant to section 123 or ex- 
cept under the provisions of section 109. No li- 
cense may be issued to any corporation or other 
entity if the Commission knows or has reason to 
believe it is owned, controlled, or dominated by 
an alien, a foreign corporation, or a foreign gov- 
ernment. In any event, no license may be issued 
to any person within the United States if, in the 
opinion of the Commission, the issuance of a li- 
cense to such person would be inimical to the 
common defense and security or to the health and 
safety of the public. 


* * * * 


In any proceeding under this Act, for the grant- 
ing, suspending, revoking, or amending of any 
license or construction permit, or application to 
transfer control, and in any proceeding for the 
issuance or modification of rules and regulations 
dealing with the activities of licensees, and in 
any proceeding for the payment of compensation, 
an award or royalties under sections 1538, 157, 
186 ¢., or 188, the Commission shall grant a hear- 
ing upon the request of any person whose interest 
may be affected by the proceeding, and shall ad- 
mit any such person as a party to such proceed- 
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ing. The Commission shall hold a hearing after 
thirty days’ notice and publication once in the 
Federal Register, on each application under sec- 
tion 108 or 104 b. for a construction permit for a 
facility, and on any application under section 104 
c. for a construction permit for a testing facility. 
In cases where such a construction permit has 
been issued following the holding of such a hear- 
ing, the Commission may, in the absence of a re- 
quest therefor by any person whose interest may 
be affected, issue an operating license or an 
amendment to a construction permit or an 
amendment to an operating license without a 
hearing, but upon thirty days’ notice and publi- 
cation once in the Federal Register of its intent 
to do so. The Commission may dispense with 
such thirty days’ notice and publication with re- 
spect to any application for an amendment to a 
construction permit or an amendment to an op- 
erating license upon a determination by the Com- 
mission that the amendment involves no signifi- 
cant hazards consideration. 


. Any final order entered in any proceeding of the 
kind specified in subsection a. above shall be sub- 
ject to judicial review in the manner prescribed 
in the Act of December 29, 1950, as amended (ch. 
1189, 64 Stat. 1129), and to the provisions of sec- 
tion 10 of the Administrative Procedure Act, as 
amended. 
* * * * 

The Joint Committee shall make continuing stud- 
ies of the activities of the Atomic Energy Com- 
mission and of problems relating to the develop- 
ment, use, and control of atomic energy. During 
the first ninety days of each session of the Con- 
gress, the Joint Committee may conduct hearings 
in either open or executive session for the pur- 
pose of receiving information concerning the de- 
velopment, growth, and state of the atomic en- 
ergy industry. The Commission shall keep the 
Joint Committee fully and currently informed 
with respect to all of the Commission’s activities. 
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The Department of Defense shall keep the Joint 
Committee fully and currently informed with re- 
spect to all matters within the Department of 
Defense relating to the development, utilization, 
or application of atomic energy. Any Govern- 
ment agency shall furnish any information re- 
quested by the Joint Committee with respect to 
the activities or responsibilities of that agency in 
the field of atomic energy. All bills, resolutions, 
and other matters in the Senate or the House of 
Representatives relating primarily to the Com- 
mission or to the development, use, or control of 
atomic energy shall be referred to the Joint Com- 
mittee. The members of the Joint Committee 
who are Members of the Senate shall from time 
to time report to the Senate, and the members of 
the Joint Committee who are Members of the 
House of Representatives shall from time to time 
report to. the House, by bill or otherwise, their 
recommendations with respect to matters within 
the jurisdiction of their respectives Houses which 
are referred to the Joint Committee or otherwise 
within the jurisdiction of the J oint Committee. 


* * * * 


No appropriation shall be made to the Commis- 
sion, nor shall the Commission waive charges for 
the use of materials under the Cooperative Power 
Reactor Demonstration Program, unless previ- 
ously authorized by legislation enacted by the 


Congress. 
* * * 
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STATEMENT 


This is a Reply to the Brief of Respondents (AEC Br.) 

: fed herein on November 1, 1968 and the Brief for Inter- 

yenors, which is substantially a rewrite of the AEC Brief, 
filed herein on November 4, 1968. 


As the Court will recall, the Brief for Petitioner (P.B.) 
argued that (1) the ‘‘ytilization facility’? to be licensed 
herein is the reactor; not any mere component part of the 
reactor; and not the entire electric power generating plant 
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(2) the Commission is wholly without jurisdiction to license 
under Section 104 of the Act (the non-commercial licensing 
section) a reactor bought by the purchaser and sold by the 
manufacturer for commercial and industrial use without 
Government subsidy to either the buyer or the seller; (3) 
Petitioner is ‘‘aggrieved’’ by the Commission’s final order 
asserting jurisdiction to license the ‘‘utilization facilities’’ 
herein under Section 104 of the Act, and Petitioner’s in- 
tervention as of right before the Commission should there- 
fore have been allowed. Petitioner’s Brief accordingly 
requested that the Court should reverse and set aside the 
final order of the Atomic Energy Commission herein grant- 
ing non-commercial licenses for two commercial Boiling 
Water Reactors for lack of jurisdiction. 


The AEC Brief claims that (1) there is no issue between 
the parties as to ‘‘ Whether or not the ‘utilization facility’ 
to be licensed herein is the reactor; not any mere component 
part of the reactor and not the entire electric power gen- 
erating plant.”” (AEC Br. p. 26, pp. 45-47); (2) denies 
that ‘‘the Commission is wholly without jurisdiction to 
license under Section 104 of the Act (the non-commercial 
licensing section) a reactor bought by the purchaser and 
sold by the manufacturer for commercial and industrial 
use without Government subsidy to either the buyer or 
the seller.”” (AEC Br. pp. 25-45) and (3) denies that 
‘‘Petitioner is ‘aggrieved’ by the Commission’s final order 
asserting jurisdiction to license the ‘utilization facilities’ 
herein under Section 104 of the Act, and Petitioner’s in- 
tervention as of right before the Commission should there- 
fore have been allowed.’? (AEC Br. pp. 12-24) 


The following argument will: 


I. Reply to Respondent’s claim that there is no issue be- 
tween the parties as to ‘‘Whether or not the ‘utilization 
facility’ to be licensed herein is the reactor; not any mere 
component part of the reactor; and not the entire electric 
power generating plant.’’ 
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II. Reply to Respondent’s denial that ‘‘the Commission is 

' wholly without jurisdiction to license under Section 104 of 

' the Act (the non-commercial licensing section) a reactor 
bought by the purchaser and sold by the manufacturer for 
commercial and industrial use without Government subsidy 
to either the buyer or the seller.”’ 


Ill. Reply to Respondent’s denial that ‘‘Petitioner is 
‘aggrieved’ by the Commission’s final order asserting juris- 
diction to license the ‘utilization facilities’ herein under 
Section 104 of the Act, and Petitioner’s intervention as of 

: right before the Commission should therefore have been 
allowed.’’ 


ARGUMENT 
L 


| REPLY TO RESPONDENT'S CLAIM THAT THERE IS NO ISSUE 

| BETWEEN THE PARTIES AS TO “WHETHER OR NOT THE 
‘UTILIZATION FACILITY’ TO BE LICENSED HEREIN IS THE 
REACTOR: AND NOT ANY MERE COMPONENT PART OF 
THE REACTOR: AND NOT THE ENTIRE ELECTRIC POWER 
GENERATING PLANT.” (AEC Br. p. 26; pp. 45-47) 


| A. There is an issue between the parties as to “Whether or not 
the ‘utilization facility’ to be licensed herein is the reactor: 
and not any mere component part of the reactor: and not 
the entire electric power generating plant.” 


In the Brief for Petitioner, Petitioner’s Statement of 
Issues states the first, and we believe controlling, issue 
to be: 


‘¢Whether or not the ‘utilization facility’ to be licensed 
heren is the reactor; and not any mere component part 
of reactor; and not the entire electric power generating 
plant.’’ 


The Brief of Petitioner establishes, in its first proposition 
to be argued, that (P.B. 14-18; 20-24): 


“The ‘Utilization Facility’ to Be Licensed Herein is 
the Reactor; not any mere Component Part of the Reac- 
tor; and, not The Entire Electric Power Generating 
Plant.’ 
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In order to escape the force of the argument that as a 
matter of law, the only ‘‘utilization facility’’ to be licensed 
herein is the reactor, Respondent claims that (AEC Br. 
p. 45): 

‘‘—D, The Peach Bottom Reactors Are the Facilities 
Wine the Commission Has Licensed Under Section 
104b.’ 

Since counsel for the parties are apparently agreed that, 
as a matter of law, the only utilization facility to be licensed 
herein is the reactor (P.B. 14-18; 20-24; AEC Br. pp. 26, 
56), Respondent’s claim that there is no issue between the 
parties amounts only to the above quoted assertion that 
“the Peach Bottom Reactors are the facilities which the 
Commission has licensed under Section 104b.”? (AEC Br. 
p. 45, supra.) 

1. The issue is created by the fact that the Commission's final order 


actually licensed the entire electric power generating plant, Peach 
Bottom Atomic Power Station, Units 2 and 3. 


Respondent’s bold-face assertion that ‘“D. The Peach 
Bottom Reactors are the Facilities Which the Commission 
has Licensed under Section 104b’’ is not supported by the 
record. 


The record shows, as we noted in the Jurisdictional 
Statement of Petitioner’s Brief (P.B. pp. 3, 4) that: 


“«(p.3) The Commission, in its final order, did not deny 
that the reactors for which license had been 
applied, are fully commercial, but asserted con- 
tinuing jurisdiction to license them as non-com- 
mercial under Section 104 of the Act claiming 
that the ‘industry’ definition of the crucial term 
‘utilization facility’ includes therein not only 
the reactor, but the entire electric power gener- 
ating plant, and/or any mere component part 
of the reactor. (T. 2564)’’ 

The Commission’s final order of June 5, 1968 
(T. 2564) nevertheless affirmed the Atomic 
Safety and Licensing Board’s Order (T. 2497) 
and the issuance under Section 104 of the Act 
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to Philadelphia Electric, Public Service Electric 
and Gas, Atlantic City Electric, and Delmarva 
Power and Light of CPPR-37 (T. 2515) and 
CPPR-38 (T. 2518), licensing the entire electric 
power generating plant, Peach Bottom Atomic 
Power Station Units 2 and 3. (Pet. for Review, 
Appendix A and Appendix B.)”’ 


Contrary to Respondent’s assertion above set forth, the 
record references cited in the Jurisdictional Statement of 
Petitioner’s Brief quoted in the preceding paragraph show 
that the ‘utilization facilities’”’ which the Commission in 
fact licensed are the entire electric power generating plant, 
Peach Bottom Atomic Power Station, Units 2 and 3. 


The Atomic Safety and Licensing Board’s Order (T. 
9497), in pertinent part provides that: 


‘¢(p.12) Pursuant to the Act and the Commission’s 
Regulations, It Is Ordered That, subject to re- 
view by the Commission upon its own motion 
or upon the filing of exceptions in accordance 
with the ‘“‘Rules of Practice’’, 10 CFR Part 2, 
the Director of Regulation is directed to issue 
to Philadelphia Electric Company provisional 
construction permits pursuant to Section 104b 
of the Act substantially in the form of Appendix 
A to the Notice of Hearing in this proceeding 
within 10 days from the date of issuance of this 
decision.”’ 


The Construction Permit CPPR-37 (T. 2515), issued 
pursuant to said Order, is headed ‘‘Pzacn Borrom Atomic 
Power Station Unit No. 2”’, and in pertinent part pro- 
vides: 

‘J, Pursuant to Section 104(b) of the Atomic En- 
ergy Act of 1954, as amended, (the Act), and Title 10, 
Chapter 1, Code of Federal Regulations, Part 50, 
‘Licensing of Production and Utilization Facilities,’ 
and pursuant to the Order of the Atomic Safety and 
Licensing Board, the Atomic Energy Commission (the 
Commission) hereby issues a construction permit ... 
for a utilization facility (the facility) ... described in 
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the application and amendments thereto filed wn this 
matter and as more fully described in the evidence re- 
ceived in the public hearing upon that application. The 
facility, known as Peach Bottom Atomic Power Station 
Unit No. 2 will be located at the Philadelphia Electric 
Company’s site in Peach Bottom, York County, Penn- 
sylvania.’’ 


The Construction Permit CPPR-38 (T. 2518), likewise is- 
sued pursuant to said Order, is headed ‘‘PzacH Borrom 
Aromic Power Sration Unit No. 3’? and in pertinent part 
provides: 

“‘Pursuant to Section 104(b) of the Atomic Energy 
Act of 1954, as amended (the Act), and Title 10, Chap- 
ter 1, Code of Federal Regulations, Part 50, ‘Licensing 
of Production and Utilization Facilities,’ and pursuant 
to the Order of the Atomic Safety and Licensing Board, 
the Atomic Energy Commission (the Commission) 
hereby issues a construction permit ... for a utiliza- 
tion facility (the facility) . . . described in the appli- 
cation and amendments thereto filed in this matter and 
as more fully described in the evidence received in the 
public hearing upon that application. The facility, 
known as Peach Bottom Atomic Power Station, Unit 
No. 3 will be located at the Philadelphia Electric Com- 
pany’s site in Peach Bottom, York County, Pennsyl- 
vania. 


As we have seen, the Application, dated February 6, 1967, 
and presumably prepared by Applicant’s counsel, carefully 
distinguished between the two Reactors for which license 
was applied, and the entire electric power generating plant, 
consisting of the two ‘‘nuclear generating units,’’ 2 and 3, 
of which each Reactor was said to be ‘‘a part.’’ (P.B. pp. 
14-15) However, Applicant’s Witness Everett, who was 
apparently given responsibility for filing amendments and 
testifying at the hearing, regardless of the law, put in the 
Company’s case upon the lawless theory that (P.B. p. 18): 

“The definition of the term utilization facility, as I 


interpret it, means the entire plant that is described in 
our application.”’ 
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The Atomic Safety and Licensing Board thereupon 
adopted the definition of Applicant’s Vice-President 
Everett, rejected the legal definition of Applicant’s counsel, 
Bradley, and licensed Peach Bottom Atomic Power Station, 
Units 2 and 3, the entire electric generating plant, rather 
than the two Reactors, as the above Order and the two Con- 
struction Permits clearly show. 


The Commission’s Final Order of June 5, 1968 (T. 2564) 
provides: 


“(p.9) It is therefore Ordered that the exceptions of the 
City of Dover are denied.”’ 


The Commission’s Final Order thus affirmed in all re- 
spects the Order of the Atomic Safety and Licensing Board 
and the issuance under Section 104 of the Act of CPPR-37 
and CPPR-38, licensing the entire electric power generating 
plant, Peach Bottom Atomic Power Station, Units 2 and 3. 


The entire Peach Bottom electric power generating plant, 
which the Commission’s final order actually licensed, thus 
includes not only the two reactors, but also the turbines, 
water lines, steam lines, pumps, heaters, condensers, and 
generators, shown in the Summary Description of Peach 
Bottom Atomic Power Station, Units 2 and 3, (Appendix 5, 
T. 1742) which diagrams the entire plant described in the 
Application, together with the Reactor Buildings and the 
Turbine-Generator Building shown on Appendix 8 to the 
Summary Description (T. 1751). (P-B. 17-18) 


In sum, there is an issue between the parties as to 
‘¢Whether or not the ‘utilization facility’ to be licensed 
herein is the reactor; and not any mere component part of 
the reactor; and not the entire electric generating plant.”’ 


And that issue is created by the Commission’s final order 
herein which actually licensed the entire electric power gen- 
erating plant, Peach Bottom Atomic Power Station, Units 
2 and 3. 
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B. The Commission’s jurisdiction to license the Peach Bottom 
reactors as utilization facilities, provided they meet other 
statutory requirements, is clear and acknowledged by 
counsel for all the parties: but the Commission palpably 
exceeded its statutory jurisdiction, power and authority 
when it licensed the entire electric power generating 
plant, Peach Bottom Atomic Power Station, Units 2 and 3, 
as it actually did. 

1. The Commission’s jurisdiction to license the Peach Bottom 
reactors as “utilization facilities”, provided they meet other 


statutory requirements. is clear and is acknowledged by counsel 
for all the parties. (P.B. 14-18; 20-24; AEC Br. pp. 26, 56.) 


2. But the Commission palpably exceeded its statutory jurisdic- 
tion, power and authority under the Act when it licensed 
the entire electric power generating plant, Peach Bottom 
Atomic Power Station, Units 2 and 3, as the foregoing section 
of this Brief shows it actually did. (Supra, p. 4-8.) 

What the Commission has done here is to assert jurisdic- 
tion to license, or grant a certificate of convenience and 
necessity, for a steam electric generating plant with a 


nuclear heat source. 


In ‘Atomic Energy and the Atomic Energy Act of 1954,”’ 
97 Rocky Mountain Law Review 521 (1955), F. Norton, 
analyzing the Act, which was then hot from the Congress 
and the signature of President Eisenhower, said at p. 529: 


““ Atomic Energy Licenses 


“«Commission control is to be restricted to the reactor 
itself. For instance, in the case of a nuclear powered 
locomotive, the reactor will be under the control of the 
Commission, but the operation of the reactor will still 
be regulated by the state agency or the Interstate Com- 
merce Commission. In the case of an airplane, dual 
control will be shared with the Civil Aeronautics Board. 
Distribution of electric power will be regulated by the 
respective state or federal agency, whereas the nuclear 
heat will be controlled by the Atomic Energy Commis- 
sion. 42 U.S.C. Sec. 2018; 42 U.S.C. See. 2137.”’ 


Section 271 of the Atomic Energy Act declares that 
‘‘Nothing in this Act shall be construed to affect the author- 
ity or regulations of any Federal, State, or local agency 
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' with respect to the generation, sale or transmission of elec- 
tric power.”’ 


Congress did not try to make the AEC a super-Public 
Service Commission. It did not give this Commission juris- 
' @iction to regulate the generation, sale or transmission of 
electric power. Congress strictly restricted AEC control 
to the reactor itself. 


The Commission has admitted jurisdiction under the Act 
to license the two Peach Bottom Reactors, which together 
have an estimated total cost installed of about $100,000,000. 
(Tr. 248 et seq.; Prepared Written Testimony, p. 3.) (Love- 
joy T. 2109.) 


The Commission’s unauthorized final order herein issuing 
a certificate of convenience and necessity to four large pub- 
lic utilities, purporting to license them to construct the en- 
tire Peach Bottom Atomic Power Station, Units 2 and 3, 
with an estimated cost installed totalling over $300,000,000 


(Lovejoy Tr. 248, et seq. [p. 3 of Prepared Written Testi- 
mony; T. 2109]) is wholly outside the Commission’s juris- 
diction, which is strictly restricted by Act of Congress and 
the Commission’s own regulations to licensing the reactor 
itself. 


Easton petitioned the AEC to reconsider said final order 
and filed a Petition for Review thereof with this Court. In 
both the Petition for Reconsideration and the Petition for 
Review, Easton’s Specifications of Error challenged the 
Commission’s aforesaid usurpation of power. (Petition 
for Reconsideration, pp. 13-16, T. 2574.) (Petition for Re- 
view, pp. 8, 12.) The Commission’s jurisdiction to issue its 
final licensing order of June 5, 1968 is challenged as unau- 
thorized by Section 104 of the Act. But the Commission’s 
final order attempt to issue a certificate of convenience and 
necessity for the entire electric power generating plant of 
the four applicant utilities at Peach Bottom is unauthorized 
by Section 104, Section 103, or any other section of the Act. 
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It is respectfully submitted that the Commission’s final 
order of June 5, 1968, purporting to license, as it did, the 
entire Peach Bottom Atomic Power Station, Units 2 and 3, 
must be reversed for lack of jurisdiction upon the initial 
ground, which, standing alone is sufficient to require re- 
versal, that the Commission’s licensing authority under 
both Sections 103 and 104 of the Act, is strictly confined 
to the reactor, and does not extend to the entire electric 
power generating plant, which the Commission erroneously 
licensed. 

qr. 


REPLY TO RESPONDENT'S DENIAL THAT “THE COMMISSION 
IS WHOLLY WITHOUT JURISDICTION TO LICENSE UNDER 
SECTION 104 OF THE ACT (THE NONCOMMERCIAL LICENS- 
ING SECTION) A REACTOR BOUGHT BY THE PURCHASER 
AND SOLD BY THE MANUFACTURER FOR COMMERCIAL 
AND INDUSTRIAL USE WITHOUT GOVERNMENT SUBSIDY 
TO EITHER THE BUYER OR THE SELLER.” (AEC Br. pp. 
25-45) 


Petitioner’s Brief pointed out that ‘‘The Commission is 
wholly without Jurisdiction to license under Section 104 of 
the Act (the non-commercial licensing section) a reactor 
bought by the purchaser and sold by the manufacturer for 
commercial and industrial use without Government subsidy 
to either the buyer or the seller.’? (P.B. pp. 9-14; 24-25) 


Respondent’s Brief does not deny that the record shows 
that the two reactors for which license is sought herein 
were bought by the purchaser and sold by the manufacturer 
for commercial and industrial use without Government sub- 
sidy to either the buyer or the seller (See P.B. pp. 9-12). 


Nor does Respondent’s Brief deny that the history of the 
Boiling Water Reactor, which is spread upon the record," 


*Tho Record shows that twenty (20) Boiling Water Reactors, capable of 
producing sufficient heat to generate 16,280,000 kilowatts of electrical energy 
in total, or an average of 814,000 kilowatts per reactor, have been sold by 
the manufacturer and bought by the purchaser for commercial and industrial 
use, without any Government subsidy whatsoever to either the buyer or the 
seller. (P.B. pp. 12-14) 


ll 


makes it conclusive that the two Boiling Water Reactors for 
which licenses were originally applied are in fact ‘‘com- 
mercial.”? (See P.B. pp. 12-14) 


Instead, Respondent’s Brief claims that Petitioner has 
misconceived the test of a commercial reactor. (AEC Br. 
p. 41) 


The Respondent’s Brief puts forward the claim that a 
Reactor is non-commercial and may be licensed under Sec- 
tion 104 of the Act (the non-commercial licensing action) 
until the nuclear power plant for which the reactor is the 
heat source, is competitive with conventional power plants, 
i.e. power plants using fossil fuels—coal, natural gas or 
oil—as their heat source. (AEC Br. pp. 34, 29) 


For example, the Commission’s lawyers state their test 
of a commercial reactor, as follows (AEC Br. p. 34, par. 
669?) : 

«<.., the essential economic test being the competitive- 


ness of the nuclear power plant with conventional power 
plants. The nuclear plant should be competitive in 


areas of the United States consuming a significant frac- 
tion of the nation’s electrical energy.”’ 


In other words, the Commission lawyers ask this Court 
to base its decision on the proposition that a nuclear reactor 
is commercial, and cannot be licensed under Section 104, 
only when, in areas of the United States consuming a sig- 
nificant fraction of the nation’s electrical energy, atomic 
power is being produced as cheaply as conventional steam 
power using fossil fuels as a heat source. (See AEC Br. 
p. 29) 

This raises for reply the two-headed question: 


Is the test of a commercial reactor which cannot be 
licensed under Section 104 of the Act (the non-commer- 
cial licensing section) : 


A. Whether or not the entire electric power generating 
plant using the nuclear reactor as a heat source is 
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presently being operated more cheaply than a con- 
ventional fossil-fuel fired steam plant in areas of the 
United States consuming a significant fraction of 
the nation’s electric energy? 


Or 


Is the test of a commercial reactor simply whether 
or not the reactor is presently being bought and sold 
for commercial and industrial use without Govern- 
ment subsidy? 


The following argument will point out that question ‘‘A”’ 
must be answered in the negative and question ‘‘B’’ in the 
affirmative. 


A. The test of a commercial reactor which cannot be licensed 
under Section 104 of the Act (the non-commercial licensing 
section) is not whether the entire electric power generating 
station using the nuclear reactor as a heat source is being 
operated at the present time more cheaply than a conven- 
Honal fossil fuel-fired steam plant in areas of the United 
States consuming a significant fraction of the nation’s 
electric energy, but rather the test of a commercial reactor 
for the purpose of negativing licensing jurisdiction under 
Section 104 is simply whether or not the reactor is pres- 
ently being bought and sold for commercial and industrial 
use without Government subsidy to either the buyer or the 
seller. 


1. The history of these two seemingly conflicting tests shows that the 
Commission's proposed test is outmoded. 

Petitioner’s test of a commercial reactor as one which 
could be manufactured and sold for commercial and indus- 
trial use without Government subsidy to either the buyer 
or the seller has always been the end result sought. The 
Respondent’s proposed test of a commercial reactor grew 
out of the prediction that said end result of a free market 
in any type of reactor could only be achieved after it was 
demonstrated by actual operating experience that atomic- 
fired steam plants could produce electric energy at costs 
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- competitive with coal-fired steam electric generating plants. 
In other words, the Petitioner’s test of a commercial reactor 
was the end, and the Commission’s test of competitive power 
was the predicted means to that end. 


These two seemingly conflicting tests were able to coexist 
' for a number of years, as long as the question remained in 
the realm of theory and prediction. Thus in the Hearings 
which preceded the passage of the 1954 Act, the Commis- 
sion statement to the Committee considering the Bill advo- 
cated that nuclear power must be competitive with coal-fired 
steam power before privately-owned nuclear power reactors 
would be built and on the line. (Atomic Energy Act of 1954, 
Legislative History, Vol. II, pp. 2206-8; 2210) Again, it 
was predicted in the hearings that ‘‘Costs of power from 
small reactors in time may be reduced to the level neces- 
sary for them to find a market outside of special strategic 
applications”. (Id., p. 9214) And even after the passage 
of the 1954 Act, respected public utility executives, like 


Willis Gale, Chairman of Commonwealth Edison of Chicago, 
were predicting that: 


“The United States will not have a truly competitive 
nuclear power industry until the utilities, after careful 
study of relative costs, walk up to the counter and buy 
nuclear power as a strictly business matter. Only 
actual experience in building and operating reactors 
ean provide the basis for these decisions.’’ (Cavers, 
Atomic Power, The Quest for a Program, 27 Geo. 
Wash. L. Rev. 427 (1958-9), at p. 463) 


The period of peaceful coexistence of these two seemingly 
conflicting tests of the commercial reactor came to an end, 
however, before the hearing below in the case at bar. The 
Commission’s theory as to the only road to a commercial 
reactor was outmoded by the march of events. When 
twenty (20) Boiling Water Reactors, capable of producing 
sufficient heat to generate 16,280,000 kilowatts of electrical 
energy in total, or an average of 814,000 kilowatts per 
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reactor, had been sold by the manufacturer and bought by 
the purchaser for commercial and industrial use, without 
Government subsidy, as they were (P.B. pp. 12-14), the 
Commission’s theory that experienced economic competi- 
tiveness of the nuclear-fired generating plant with the coal- 
fired generating plant was the indispensable means to that 
end, was dead, even though the Commission refused to 
recognize it. 


The Commission’s test of experienced economic com- 
petitiveness of nuclear power plants with fossil-fuel power 
plants in areas of the country consuming a significant frac- 
tion of the nation’s electric energy was asserted with re- 
spect to the pressurized water reactors in Duke Power, AEC 
Docket Nos. 50-269, 50-270 and 50-287; with respect to the 
Boiling Water Reactor in Vermont Yankee, AEC Docket 
No. 50-271; and with respect to the two Boiling Water Re- 
actors in Philadelphia Electric Company, AEC Docket Nos. 
50-277 and 50-278. In Duke, the Commission permitted the 
Piedmont Electric Cities to intervene as wholesale cus- 
tomers of Duke, but overruled their Motions to Dismiss the 
Application for lack of jurisdiction. In Philadelphia Elec- 
tric, the Commission permitted Dover to intervene as a 
wholesale customer of Delmarva Power and Light Com- 
pany, one of the Applicants, heard its opposition to the 
granting of a non-commercial license on the ground that 
the two Boiling Water Reactors were commercial, and is- 
sued non-commercial licenses for the entire electric power 
generating plant. In Vermont Yankee, the Commission de- 
nied the Petition to Intervene of the Massachusetts Munici- 
pals, on the ground that they were not customers of Ver- 
mont Yankee. The Piedmont Cities of North Carolina have 
challenged the Commission’s out-moded test in a case now 
pending in this Court under the style of Cities of States- 
ville et al. v. Atomic Energy Commission et al., CADC No. 
21706. The Massachusetts Municipals have challenged it 
in another case now pending in this Court under the style 
of Power Planning Committee et al. v. Atomic Energy 
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Commission et al., CADC No. 21844. And of course it is 
' challenged in the case at bar by Easton, a Maryland munici- 
pal. It is believed that the rejection of the Commission’s 
test and the adoption of your Petitioner’s test of a com- 
| mercial reactor is basic to decision of all three cases, and 
requires reversal of the Atomic Energy Commission’s 
aforesaid decisions against the municipal electric systems 
in Massachusetts, the Middle Atlantic States, and North 
Carolina. 


2. Petitioner's test of a commercial reactor is the only statutory test. 


The ultimate question presented for decision is whether 
the Commission has jurisdiction to license the two Peach 
Bottom reactors under Section 104 of the Act. 


Under Section 104, the Commission has jurisdiction to 
license the two Peach Bottom reactors only if they are 
non-commercial. 


In Northrop, The Changing Role of the Atomic Energy 
Commission in Atomic Power Development, 21 Law and 
Contemporary Problems 14 (1956), it was rightly said at 
p. 32, with reference to the Atomic Energy Act of 1954: 


‘The statute provides for two types of facility licenses 
under sections 103 and 104. The former are called com- 
mercial licenses; the latter, for medical therapy and re- 
search and development, may be called noncommercial.’’ 


The statutory test of jurisdiction to license under Section 
104 is whether the reactors to be licensed are non-com- 
mercial. 


The Commission’s test of jurisdiction—whether the entire 
electric power generating plant, using the atomic reactor as 
a heat source, is competitive with fossil-fuel fired steam 
plants—is not the statutory test, because it is not directly 
related to the only ‘‘utilization facility’’ which the Commis- 
sion has jurisdiction to license under either Section 104 or 
Section 103, the reactor. 
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It is submitted that the Petitioner’s test of a commercial 
reactor is the only statutory test. 


The Commission’s final order should be reversed on the 
second and further ground that even if it had licensed the 
reactors, instead of the entire Peach Bottom Electric Power 
Generating Plant, as it erroneously did, the Commission is 
wholly without jurisdiction to license under Section 104 of, 
the Act (the non-commercial licensing section) a commer- 
cial reactor bought by the purchaser and sold by the manu- 
facturer for commercial and industrial use without Govern- 
ment subsidy to either the buyer or the seller. 


mr 


REPLY TO RESPONDENT'S DENIAL THAT “PETITIONER IS 
‘KGGRIEVED’ BY THE COMMISSION'S FINAL ORDER AS- 
SERTING JURISDICTION TO LICENSE THE ‘UTILIZATION 
FACILITIES’ HEREIN UNDER SECTION 104 OF THE ACT. 
RAND PETITIONER'S INTERVENTION AS OF RIGHT BEFORE 
THE COMMISSION SHOULD THEREFOR HAVE BEEN 
ALLOWED”. (AEC Br.. pp. 12-24) 


A. Petitioner is “aggrieved” by the Commission’s final order. 


The Commission’s final order herein is wltra vires in 
a double aspect. First, it purports to grant a non-juris- 
dictional certificate of convenience and necessity to four 
interstate public utilities to build an electric power generat- 
ing plant. (Supra) Second even if the first error 
were corrected, the Commission’s final order would still 
be invalid and should be reversed because it licenses a 
commercial reactor under non-commercial Section 104 of 
the Act. (Supra) 


What does Easton want that it cannot get without a re- 
versal of the Commission’s final order? 


Easton’s interests are adversely affected and it is 
aggrieved by said final order in the following respects: 


1. Easton, as an electric municipality, authorized to 
engage in the distribution of electric energy, located within 
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transmission distance of Peachbottom, Pennsylvania, wants 
notice in writing of the filing of Intervenors’ Application 
for a license to construct a commercial reactor, and wants 
such written notice at the time the Application is filed. 
For lack of such written legal notice, no distributor but 
Dover intervened to challenge the Commission’s jurisdic- 
tion before the Atomic Safety and Licensing Board, and the 
Commission denied Easton’s Petition for Leave to Inter- 
vene, filed in time to Petition for Reconsideration and to 
Petition for Review, on the ground, among others, that it 
was not filed at the same time as Dover’s. Easton 
wants such legal notice of the filing of an application for a 
commercial license given to the some 35 municipals, co-ops, 
and small privately owned distributors of electricity within 
transmission distance of Peach Bottom through the P-J-M 
Interconnection, for Easton’s benefit as well as theirs. 
It is comparatively easy to incorporate a non-profit 
corporation to finance, build and operate an atomic 
reactor, to sell the heat from the reactor to the elec- 
tric companies owning the rest of the generating plant 
and to buy electric energy in exchange for heat, provided 
such legal notice is given to the entire interested class of 
an application for a commercial license. The members of 
the Easton Utilities Commission and other citizens of 
Talbot County, where Easton is located, acting as indi- 
viduals, did incorporate Peach Bottom Atomic Power 
Exchange, a non-profit corporation, under the laws of 
the State of Washington, on May 10, 1968. Without legal 
notice being issued to Easton and all other similarly situ- 
ated distributors thruout the P-J-M Interconnection, of the 
filing of an application for a commercial license, a cor- 
poration like Peach Bottom Atomic Power Exchange cannot 
even file an application for a license with AEC, and in- 
vestment people are wholly uninterested in financing a 
competing non-profit corporation like Peach Bottom Atomic 
Power Exchange, so long as the Commission’s final order 
herein stands. The Commission’s final order, unless re- 


18 


versed, thus adversely affects the interests of Easton. 
(P.B. 26) 


2. Easton wants to acquire by single payment lump sum 
purchase its fair share of the large scale low cost power 
supply available through participation in the ownership 
of an undivided interest in the capacity and energy entitle- 
ment resulting from the Peach Bottom Atomic Power Plant. 
Easton’s request and demand for such a participation, has 
been refused by the Commission’s licensees. Such refusal 
raises anti-trust questions of ‘‘Bottleneck Boycott.’? The 
commission’s final order, unless reversed, impedes, if it does 
not altogether prevent, Easton from asserting those anti- 
trust rights in a pre-licensing hearing before this Commis- 
sion, in a water-power license revocation proceeding before 
the Federal Power Commission, or, in an appropriate pro- 
ceeding before any State Commission or in an anti-trust 
suit before any Court of competent jurisdiction. (P.B. 26) 


3. Easton wants to interconnect and interchange power 
with Delmarva Power and Light Company, one of the 
four licensees herein, and is now engaged in negotiations 
with Delmarva looking toward such interconnection and 
interchange. The Commission’s final order herein, unless 
reversed, substantially reduces the potential benefits of 
such interconnection and interchange to Easton, whether 
the interchange agreement is negotiated, or whether the 
interchange conditions are fixed by order of the Federal 
Power Commission under the Federal Power Act. Easton 
cannot obtain from interconnection and interchange with 
Delmarva benefits comparable to those which Delmarva 
achieves by associate membership in the P-J-M Pool, un- 
less Easton can break the Bottleneck Boycott above de- 
seribed and gain a participation in the capacity and energy 
entitlement of Peach Bottom and other low-cost atomic 
energy plants being built or projected by the members of 
the P-J-M Interconnection. (P-.B. 27-28) 
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B. For the reasons, and upon the authorities cited in Petitioner's 
original Brief, Petitioner’s intervention as of right before 
the Commission should therefore have been allowed. (P.B. 
pp. 26-32) 


CONCLUSION 


It is respectfully submitted that the Court should reverse 
and set aside the final order of the Atomic Energy Com- 
mission herein for lack of jurisdiction. 


Respectfully submitted, 


Spencer W. REEDER 
Spencer Building 
St. Michaels, Maryland 21663 
Attorney for The Easton 
Utilities Commission, 
Petitioner 
November 14, 1968 
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COUNTERSTATEMENT OF THE ISSUES PRESENTED 
FOR REVIEW 


4. Whether Easton’s failure to pursue available admin- 
istrative remedies precludes judicial review. 


2. Whether Easton has standing to seek judicial review 
of the Atomic Energy Commission’s decision and order 
of June 5, 1968. 


3. Whether the Peach Bottom Unit 2 and 3 utilization 
facilities may properly be licensed under section 104 b. 
of the Atomic Energy Act of 1954, as amended. 


This case has not previously been before 
this Court. 


IN THE 


United States Court of Appeals 


For rae District or Covumsia Crecuit 
No. 22,184 


Tae Easton Urnuities ComMIssION, Petitioner 
v. 


Aromic Exercy Commission and 
Unirep States or America, Respondents 


Purmapetpuia ELectric CoMPany, 
Pusuic Service Exectric anp Gas CoMPAnyY, 
Dentaarva Powzr anp Licut Company, and 

Artanric Crry Execratc Company, Intervenors 


Petition for Review of Order of the 
Atomic Energy Commission 


BRIEF FOR INTERVENORS 


COUNTERSTATEMENT OF THE CASE 


In this proceeding the Haston Utilities Commission 
(‘‘Haston’’) seeks review of a decision and order of the 
Atomic Energy Commission (‘“Commission”’) issued on 
June 5, 1968. That decision and order (the ‘‘June 5 
order’’) affirmed an initial decision of an atomic safety 


2 


and licensing board authorizing the issuance of provisional 
construction permits under Section 104 b. of the Atomic 
Bnergy Act of 1954 (‘‘Act’’) for two nuclear power reac- 
tors of the boiling water type, to be located at Peach Bottom, 
York County, Pennsylvania (the ‘‘Peach Bottom facili- 
ties’’) (Tr. 9-10). These permits were sought by and issued 
jointly to Philadelphia Electric Company, Public Service 
Electric and Gas Company, Delmarva Power and Light 
Company, and Atlantic City Electric Company, inter- 
venors in this proceeding and for whom this brief is sub- 
mitted. These four companies will be referred to collec- 
tively as ‘‘ Applicant.’’ 


Easton, an agency which generates electricity for sale 
and distribution in Easton, Maryland (Tr. 2606), did not 
petition to intervene in the administrative proceeding until 
June 17, 1968, after issuance of the final decision, and more 
than six months after the hearings in these proceedings 
had concluded (Tr. 2604). Its petition was denied by an 
order dated September 6, 1968 (Tr. 2645). Easton alleges 
on appeal from the Commission’s June 5 order (and subse- 
quent orders as discussed below) that the Commission im- 
properly denied its petition to intervene, that it is “‘ag- 
grieved”? by that order, and that the Commission had no 
jurisdiction to license the Peach Bottom facilities under 
section 104b. of the Act. A summary of the proceeding 
below and of the facts relevant to the issues presented for 
review is set forth in the following paragraphs. 


Applicant? on February 6, 1967 filed with the Commis- 
sion its Application for Licenses for the two utilization 
facilities here involved, each having a net electrical ca- 
pacity of approximately 1,065 megawatts (Tr. 10). As 


1No objection to the licensing of these facilities based upon health or 
safety considerations was raised by any party to the proceeding. 


2 The Application for Licenses was filed by Philadelphia Electric Company 
in behalf of itself and the other three companics. 
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described in the application, each of the four companies 
was to have an undivided interest in the ownership of 
thse nuclear units and was to share in the costs and the 
electrical capacity of the units (Tr. 10). 


On November 3, 1967 the Commission published in the 
Federal Register (32 Fed. Reg. 15403) a notice of hearing 
to consider whether construction permits should be granted 
for these facilities. The notice of hearing established 
December 7, 1967 as the hearing date and also, in accord- 
ance with the provisions of section 2.714 of the Commis- 
sion’s Rules of Practice,? provided that petitions for leave 
to intervene must be received by the Commission not later 
than November 16, 1967 (Tr. 1345-1346). 


Within the time specified in the notice, a petition for 
leave to intervene was filed by the City of Dover, Delaware, 
an existing wholesale customer of Delmarva Power and 
Light Company (Tr. 1589). The petition was subsequently 
granted as an exercise of administrative discretion (Tr. 
1843-1844, 1847). 


At the hearing, which was held on December 7 and 8, 
1967, Dover sought by cross-examination of witnesses and 
the introduction of documentary evidence to demonstrate 
in various ways that the Peach Bottom facilities were not 
‘involved in the conduct of research and development 
activities leading to the demonstration of the practical 
value of such facilities for industrial or commercial pur- 
poses’? as required by section 104 b. of the Act* (Tr. 1855 
et seq.) 


Following the hearing, the atomic safety and licensing 
board which had conducted the hearing issued on January 
29, 1968 its initial decision rejecting Dover’s position and 
directing the issuance of provisional construction permits 


310 O.F.R. § 2.714 (1968). 
442 U.S.C. § 2134 (b) (1964), quoted in the Addendum to this brief. 
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for the two facilities (Tr. 2497). Dover filed exceptions 
to the initial decision (Tr. 2521), which were opposed by 
both the Applicant (Tr. 2557) and the Commission’s Regu- 
latory Staff (Tr. 2545). On June 5, 1968 the Commission 
issued its final decision and order, here complained of, 
denying Dover’s exceptions (Tr. 2564). Dover did not 
seek reconsideration of the June 5 order, nor has it sought 
judicial review of that order. 


On June 17, 1968 Easton appeared on the scene for the 
first time and filed its petition for leave to intervene (Tr. 
2604). Attempting to justify the lateness of its filing, 
Easton argued that its petition was not untimely since it 
did not wish to participate in the hearing but merely to file 
a petition for reconsideration of the Commission’s June 5 
order as a predicate to judicial review. Easton further 
argued that its interest in the proceeding had been repre- 
sented by Dover, and that it had been satisfied with Dover’s 
representation of its interest until Dover decided not to 
seek reconsideration or judicial review (Tr. 2613-2614). 


The Commission on September 6, 1968 issued an order 
denying the petition for leave to intervene on the ground 
that it was not timely filed and that the arguments ad- 
vanced by Easton did not constitute a sufficient showing 
of good cause for late filing; and on the further ground 
that it failed to state a sufficient interest which would be 
affected by the proceeding. That order also denied the 
petition for reconsideration on the ground that such peti- 
tion may only be filed by a party to the proceeding, and 
on the alternate ground that it was essentially a reiteration 
of the exceptions of the City of Dover and presented noth- 
ing which would warrant alteration of the Commission’s 
prior holding (Tr. 2645-2650). 


On August 2, 1968 Easton filed with this Court its Peti- 
tion for Review of the Commission’s June 5 decision and 
order denying Dover’s exceptions. 
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On September 16, 1968 Easton petitioned the Commis- 
sion for reconsideration of its September 6 order denying 
intervention (Tr. 2652). The Commission denied that 
petition in an order dated October 14, 1968 (Tr. 2680). 


Easton on October 18, 1968, moved to file a ‘“Supplement 
to Petition for Review,’”? which challenges the Commis- 
sion’s September 6 and October 14 orders. The supple- 
ment did not raise any questions other than those relating 
to the propriety of the June 5 order from which the origi- 
nal appeal was taken.° 


SUMMARY OF ARGUMENT 


In Part I, Applicant shows that Haston’s petition to 
intervene in the Commission’s proceeding, which was filed 
after the proceeding had been concluded, and seven months 
after the last date permitted by the Commission’s rules, 
was properly rejected as untimely. Easton’s untimely 
filing was not justified by its claim that it had previously 
been satisfied with the participation of the City of Dover 
in the proceeding. Since Easton failed to pursue its ad- 
ministrative remedies before the Commission it is not en- 
titled to obtain judicial review of the Commission’s June 5 
order. 


In Part II, Applicant shows that even apart from 
Baston’s failure to pursue administrative remedies which 
were available to it, Easton has not demonstrated that it is 
aggrieved by the Commission’s order, or that it is adversely 
affected or wronged thereby. Easton therefore lacks stand- 
ing to bring this appeal. 


5 The supplement stated: 
‘<The grounds upon which relief is sought remain the same as those 
set forth in the Petition for Review. 
‘Said grounds are discussed in the Brief for Petitioner filed in this 
Court on October 1, 1968.’’ 
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In Part III, Applicant shows that the Peach Bottom fa- 
cilities were properly licensed under section 104 b. of the 
Act. The Act, its legislative history, and its subsequent 
implementation by the Commission support the Commis- 
sion’s view that the ‘‘practical value”’ of a power reactor 
type must be measured by its economic competitiveness 
with conventional power sources. Morevor, the Commis- 
sion correctly has determined that actual operating ex- 
perience (which does not now exist) with reactors ap- 
proaching the size of the Peach Bottom facilities will be 
necessary to demonstrate economic competitiveness. 
There is no foundation for Easton’s attempt to show that 
the practical value of a type of facility must be deter- 
mined solely on the basis of the commercial arrangements 
between the manufacturer and purchaser thereof. Finally, 
the Commission properly considered certain aspects of 
research and development related to the Peach Bottom fa- 
cilities in its determination that they are properly licens- 
able under section 104 b. 


ARGUMENT 
I 


EASTON'S FAILURE TO PURSUE AVAILABLE ADMINISTRATIVE 
REMEDIES PRECLUDES JUDICIAL REVIEW. 

Under the statutes regulating judicial review of final 
orders of the Atomic Energy Commission, as well as under 
similar statutes relating to other federal administrative 
agencies engaged in licensing and certificating proceedings, 
one who has been given statutory notice of an agency pro- 
ceeding and who elects not to participate in it until after 
the agency has issued a final order disposing of the matter 
may not obtain judicial review of that order. 
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A. Easton did not participate in the Commission proceeding 
and its efforts to intervene after the final order was issued 
were properly rejected. 


Acting under its statutory power to ‘‘make... such rules 
and regulations as may be necessary to carry out the pur- 
poses of ... [the Act],’’® the Commission has carefully 
prescribed the time when interested persons may petition 
to intervene in license application proceedings. Section 
2.714 of the Commission’s Rules of Practice’ provides in 
part: 


(a) Any person whose interest may be affected by 
a proceeding and who desires to participate as a party 
shall file a written petition under oath or affirmation 
for leave to intervene not later than seven (7) days 
before the commencement of the hearing or within 
such other time as may be specified in the notice, or 
as permitted by the presiding officer. The petition 
shall set forth the interest of the petitioner in the pro- 
ceeding, how that interest may be affected by Commis- 
sion action, and the contentions of the petitioner. A 
petition for leave to intervene which is not timely filed 
will be dismissed unless the petitioner shows good 
cause for failure to file it on time.® 


Easton sought leave to intervene seven months after the 
last date established pursuant to this rule for the filing of 
petitions for leave to intervene, more than six months after 
the hearings were concluded, and more than four months 
after issuance of provisional construction permits for the 
Peach Bottom facilities. 


Easton attempted to justify its late filing by asserting 
that it had relied on Dover’s participation in the proceed- 
ing and that it decided to seek leave to intervene when 


6 Atomic Energy Act § 161 p., 42 U.S.C. §2201(p) (1964). 
710 CFR. § 2.714 (1968). 


8The language quoted is that contained in the applicable rule when the 
proceeding was commenced. On July 12, 1968 certain incidental modifications 
became effective. 33 Fed. Reg. 8587 (1968). 
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Dover decided not to appeal the Commission’s final order 
(Tr. 2613-2614). The Commission, rejecting this argu- 
ment, held that the petition for intervention was untimely 
and that good cause for the delay had not been shown? 
(Tr. 2648-2649, 2681-2682). 


This Court, in Spanish International Broadcasting Co. 
v. FCC,” recently considered an argument identical to that 
being advanced by Easton on this appeal, and held that 
“‘good cause’? for the untimeliness of a petition for leave 
to intervene in an agency proceeding is not established 
when one forbears from timely filing in the belief that his 
interest is being represented by another." International 
Panorama TV, Inc., the applicant in Spanish International, 
had requested a license to construct a UHF television sta- 
tion. The Broadcast Bureau of the FOC had appeared as 
a party in the proceeding and had actively opposed the 
application. After the time for intervention permitted by 
the FCC’s rules had expired, the Broadcast Bureau with- 


9 The Commission also held that Easton had no interest in the proceeding 
which would justify intervention (Tr. 2646-2648). The Respondents’ brief 
on this appeal sets forth the reasons which support that alternative ground 
for its decision, and Applicant shows in this brief (in Part II, infra) that 
Easton was not affected by the proceeding. Nevertheless, here, unlike 
the appeals in the Duke and Vermont Yankee cases now pending before this 
Court (Cities of Statesville v. AEC, No. 21706 (D.C.Cir., filed March 1, 1968), 
reviewing Duke Power Co., AEC Docket Nos. 50-269, 50-270 and 50-287, De- 
cision of Jan. 3, 1968, 4 AEC — (1968), 2 CCH Atom.En.L.Rep. { 11,266.03; 
Power Planning Comm. v. AEC, No. 21844 (D.C.Cir., filed April 23, 1968), 
reviewing Vermont Yankee Nuclear Power Corp., AEC Docket No. 50-271, 
Decision of April 8, 1968, 4 AEC — (1968), 2 CCH Atom-En.L.Rep. 
11,267.03), this Court need not consider Easton’s interest in the Commis- 
sion proceeding in order to find that Easton was properly denied intervention. 
Its failure to file a petition to intervene within the time for such filing estab- 
lished by the Commission’s rules provides a sufficient basis for that decision. 


10126 U.S-App.D.C. —, 385 F.2d 615 (1967). 


11 Although Spanish International considered the propriety of a denial of 
an untimely intervention petition in a Federal Communications Commission 
licensing proceeding, the applicable standard contained in the agency rule, 
ie. ‘good cause... for the delay in filing,’’ was the same as in the present 
case. 47 C.F.R. § 1.223(d) (1968). 
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drew its opposition to the application, and Spanish Inter- 
national, the operator of another UHF station, sought 
leave to intervene, urging that it had relied until then 
upon the Broadcast Bureau to represent its interests and 
was now required to advance the position the Broadcast 
Bureau had abandoned. Spanish’s petition to intervene 
was dismissed by the FCC, which found that it was un- 
timely and that good cause for the delay had not been 
shown. After the hearing examiner issued an opinion fa- 
vorable to International Panorama, Spanish again sought 
to intervene, but that petition was also denied. 


This Court expressly held that even if a late-petitioning, 
prospective intervenor’s interests were identical to those 
of a withdrawing party, the earlier reliance would not 
establish ‘‘good cause”’ for failure to intervene within the 
time limits set by the agency: 


Appellant in its brief has enlightened us on the strat- 
egy it pursued in foregoing an immediate appeal from 
the Commission’s failure to make it a party. It had 
decided to rely upon the Broadcast Bureau to carry 
the battle before the Commission with a view, in the 
event of an adverse decision, to appealing from both 
the decision and its exclusion from the hearing. We 
have previously had occasion to condemn such tactics 
by those interested in the administrative proceeding.” 


WLIL, Inc. v. FCC" is in point. In that case, as here, 
appellant did not seek to enter the agency proceeding until 
after a final order had been issued.* This Court held that 
the agency did not abuse its discretion when it denied the 
petition. The Court’s decision summarized both the policy 


12196 U.S. App. D.C. at —, 385 F. 2d at 627 (footnotes omitted), citing 
Red River Broadcasting Co. v. FCC, 69 U.S. App. D.C. 1, 98 F. 2d 282, 
cert. denied, 305 U.S. 625 (1938). 


13 122 U.S. App. D.C. 246, 352 F. 2d 722 (1965). 
14 The right of non-parties to scek a rehearing is expressly recognized by 


the Communications Act (47 U.S.C. § 405 (1964)). Hence there was no need 
to seek leave to intervene. 
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considerations justifying denial of petitions filed after a 
dispositive order has been issued as well as its leading 
decisions on the subject: 


Our appellant, possessed of knowledge of intervenor’s 
application, waited more than three years before filing 
any objection to the application and, in fact at one 
point, indicated an unwillingness to file any objections. 
When the award was finally made to intervenor—and 
not until then—appellant filed a petition for reconsid- 
eration of the grant to intervenor. There has been 
no attempt on the part of WLIL to show that the facts 
alleged in its petition for reconsideration were ascer- 
tained or developed subsequent to the grant to inter- 
venor, nor has appellant made any showing that rea- 
sonable diligence on its part would not have disclosed 
the facts, or alleged facts, during the 37-month period 
between application and grant. 


Under not dissimilar circumstances, we said in 
Springfield Television Broadcasting Corporation v. 
Federal Communications Comm., 117 U.S. App. D-C. 
214, 328 F. 2d 186, 189 (1964) : 


“‘Sections 1.106(b) and (c) are valid exercises of 
the Commission’s statutory authority to issue regu- 
lations. Thus the Commission, in denying appel- 
lant’s petition for reconsideration here, was fully 
justified in considering appellant’s failure to oppose 
the gran’ ** wn77 


* * s 


More recently, in ruling in Valley Telecasting Co. v. 
Federal Communications Comm., 118 US. App. D.C. 
410, 336 F. 2d 914, 917, 919 (1964), we said: 


“Congress clearly recognized that sound regula- 
tion has procedural as well as substantive elements, 
and that ‘the public interest, convenience. and neces- 
sity’? comprehends both. Orderliness, expedition, 
and finality in the adjudicating process are appro- 
priate weights in the scale, as reflecting a public 
policy which has authentic claims of its own. * * * 
{W]e cannot say that these post-grant pleadings 
clearly require a hearing to avoid the possibility of 
a serious injury to the public.”’ 


ll 


Upon consideration of the nature of the objections 
made and the dilatoriness in raising them, we cannot 
say that the Commission’s action in dismissing the 
appellant’s petition was arbitrary, or otherwise beyond 
the Commission’s authority.’* 


The cases cited by Easton to support its theory that 
Dover’s participation justified its late intervention are 
Pellegrino v. Nesbit'® and Wolpe v. Poretsky™ (Tr. 2614; 
Brief for Petitioner at 30). Neither of these cases involved 
intervention in an administrative proceeding, both being 
private civil actions governed by the Federal Rules of 
Civil Procedure. Furthermore, in those cases there existed 
a relationship between the original party and the appel- 
lant which justified the appellant’s non-participation in 
the proceeding below. Here Haston and Dover were 
strangers to each other. In Pellegrino, appellant was a 
stockholder of a corporation which had sued to recover 
short-term profits realized by certain officers of that corpo- 
ration. When the corporation refused to appeal from an 
adverse decision, appellant sought to proceed with the 
appeal. Section 16(b) of the Securities Exchange Act?® 
gave appellant the right to sue when the corporation ‘‘shall 
fail or refuse to bring such suit...or... fail[s] diligently 
to prosecute the same thereafter ....’? The Court’s de- 
cision recognizing appellant’s right to appeal when the 
corporation refused was but recognition of Congress’s in- 
tent that the shareholder take up the eudgels when the 
injured corporation abandons them. In Wolpe, the appel- 
lant was a property owner whose zoning commission de- 
cided not to appeal. The Court held that since appellant’s 
property rights would be determined by the decision as a 


15192 U.S. App. D.C. at 249-50, 352 F. 2d at 725-26. Accord, United States 
vy. Pierce Auto Freight Lines, Inc., 327 U.S. 515, 535 (1946). 


16203 F. 2d 463 (9th Cir. 1953). 
1779 U.S. App. D.C. 141, 144 F. 2d 505, cert. denied, 325 U.S. 777 (1944). 
1815 U.S.C. § 78p(b) (1964). 
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consequence of the doctrine of collateral estoppel, it should 
have the right to appeal. Thus Haston’s reliance upon 
these cases is misplaced. 


Easton attempts to excuse the untimeliness of its peti- 
tion on two other grounds: 


(1) Section 6(a) of the Administrative Procedure Act. 
We do not disagree with Easton’s assertion” that sec- 
tion 6(a) of the Administrative Procedure Act® ‘‘has been 
construed by the Court of Appeals to give any interested 
person the right to intervene in a proceeding so far as the 
orderly conduct of business permits.”” We point out, how- 
ever, that the qualifying words ‘‘so far as the orderly con- 
duct of business permits’’ grant to the agency the power 
to make reasonable rules prescribing the time for interven- 
tion and precluding participation by those who do not 
comply with them. The WLIL decision and the cases cited 
in the language quoted from that decision demonstrate 
that such rules are quite consistent with and indeed are es- 
sential to the orderly conduct of public business. American 
Communications Association v. United States," which 
Easton cites, does not support its position. That case 
involved only the sufficiency of the interest of a petitioner- 
which had timely filed its petition to intervene. 


19 Brief for Petitioner at 29. 


20 Section 6(a) of the Administrative Procedure Act is now found, with 
minor wording changes, at 5 U.S.C. § 555(b) (1964), which reads in part: 


... So far as the orderly conduct of public business permits, an 
interested person may appear before an agency or its responsible em- 
ployees for the presentation, adjustment, or determination of an issue, 
request, or controversy in a proceeding, whether interlocutory, summary, 
or otherwise, or in connection with an agency function. . . . 

21 Pp. 9-11 supra. 
22 298 F. 2d 648 (2d Cir. 1962). 


23 Brief for Petitioner at 29. 


13 


Baston apparently does not contend that the Commis- 
sion’s rules on intervention are unreasonable. Rather, it 
tries to bring itself within the rules. Easton argues: 


[T]he Commission is required to “‘grant a hearing 
upon the request of any person whose interest may be 
affected by the proceeding, and shall admit any such 
person as a party to such proceeding.”? (Atomic 
Energy Act, Sec. 189a, supra.) Since Easton merely 
asked for a partial hearing, 1.e. consideration of its 
Petition for Reconsideration, the Commission was 
mandatorily required to admit Haston as a party for 
that purpose, the Petition to Intervene having been 
filed within the time limited by the Commission’s 
Rules for filing a Petition for Reconsideration, and 
Easton’s Petition for Reconsideration having been 
filed simultaneously. 


Easton did not, of course, file its petition for interven- 
tion within the time limit established in accordance with 
the Commission’s rules relating to petitions for leave to 
intervene, i.e., November 16, 1967. Neither the Commis- 
sion’s rules nor the notice of hearing provide for interven- 
tion at several later stages of the proceeding, as Haston 
implies. Apparently, Easton’s position is that an applica- 
tion for reconsideration creates a new ‘‘proceeding’’ for 
the purposes of section 189 a. of the Act® and a petition 
to intervene must be granted so long as the time limits 
relating to reconsideration are observed even though the 
applicant has ignored the time limits established for inter- 
vention. No authority is cited for such an artificial con- 
struction which would completely void the Commission’s 
rules relating to time in which intervention may be per- 
mitted and would undermine the orderly conduct of its 
affairs. 


24 Id. 
25 42 U.S.C. §2239(a) (1964). 
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(2) Waiver of Commission’s Rules. Easton’s sugges- 
tion” that all objections to the timeliness of its interven- 
tion were waived by the Commission’s discussion of sub- 
stantive aspects of its petition has no merit. It is not un- 
usual for administrative agencies, when denying petitions 
as untimely, to indicate that substantive points made in 
such petitions are not meritorious. The frequency of this 
kind of agency dictum is indicated by the various proceed- 
ings discussed above in which agency denials of late peti- 
tions for intervention or reconsideration were affirmed.”* 


The ease cited by Easton, Montship Lines, Ltd. v. Federal 
Maritime Board7® does not support its theory. In Mont- 
ship, after the Federal Maritime Board issued an order re- 
quiring common carriers to file certain contracts, numerous 
petitions for reconsideration of that order were filed. There 
had been no hearing or other proceeding prior to the is- 
suance of the order and the petitions constituted the first 
opportunity available to applicants to participate in the 
proceeding. Certain of the petitions for reconsideration 
were filed after the 30-day period provided by the Board 
in its rules for motions for reconsideration. Nevertheless, 
the Board considered them on their merits with the others 
that it had received and raised no objection to their time- 
liness. This Court held that by so considering the motions 
and ignoring their tardiness, the Commission waived its 
own time limitation, and that it could not raise objections 
to timeliness for the first time before this Court. Here the 
Commission’s September 6, 1968 order denying Easton’s 


26 Brief for Petitioner at 30-31. 


27In Spanish Int’] Broadcasting Co. v. FCC, supra, at —, 385 F. 2d 
at 618, the Court noted that since appellant’s petition was untimely, “the 
Commission concluded that it was unnecessary to determine whether appellant 
had standing to oppose the application. Nonetheless, because of their public 
importance, it treated extensively the questions raised by appellant.’’ See 
also WLIL, Inc. v. FCC, supra, at 249, 352 F. 2d at 725. 


28111 U.S. App. D.C. 160, 297 F. 24 147 (1961). 
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petition for leave to intervene expressly stated that it was 
being rejected as untimely : 


With respect to the timeliness of Easton’s intervention 
request, the notice of hearing in this proceeding speci- 
fied November 16, 1967, as the last date for the filing 
of a timely petition to intervene. Easton seeks to 
justify its filing at this late date by stating that it 
twas satisfied with the City of Dover’s representation 
of its interests up to the point where Dover decided 
not to file a Petition for Reconsideration or seek court 
review.’ 


_.. Nothing in the record of this proceeding gives 
any indication that the City of Dover was acting In a 
representative capacity, either as regards Easton or 
others; and no basis for such a relationship between 
Dover and Easton is set forth in the latter’s inter- 
vention petition™ (Tr. 2649) 


Furthermore, in Montship, since there was no hearing 
prior to the issuance of the order, the petition for recon- 


sideration represented the first administrative remedy 
available to the petitioner, and the decision of the Federal 
Maritime Board to overlook the short delay in filing the 
petition for reconsideration did not undercut the adminis- 
trative process. Thus, reliance on the holding in M ontship 
(with which we do not disagree) does not answer the conten- 
tion Applicant makes here that Easton failed to come into 
the Commission proceeding at the stage when the presenta- 
tion of its views and the pursuit of its administrative 
remedies could have led to consideration of its views and 
possibly a different administrative result, and that instead, 
it waited until the hearing was over and decided before it 
made its first attempt to participate. 


——— 

29 Earlier, after reciting applicant’s various objections to Easton’s petition 
(which included an objection to timeliness), the Commission stated that ‘‘all 
of these points are well taken and... both petitions should be denied.’’ 
(Tr. 2646). 
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B. Since Easton did not participate in the Commission proceed- 
ing, it may not obtain judicial review of the Commission’s 
order. 

We have shown above that the Commission properly re- 
jected Easton’s untimely petition to intervene. Since 
Easton did not participate in the proceeding, made no effort 
to do so until after the Commission’s final order was issued, 
and accordingly failed to pursue administrative remedies 
which were available to it, it may not challenge the Com- 
mission’s order before this Court.” 


In Spanish International Broadcasting Co. v. FCC} this 
Court held that one who did not fully participate in an 
agency proceeding is barred from appealing an order that 
is issued in that proceeding, stating: 

We hold that the Commission was well within its au- 
thority in finding appellant’s tardiness to be inexcus- 
able and that its failure to utilize available adminis- 
trative remedies to seek admission as a participant 
bars judicial relief. 


Quoting from Myers v. Bethlehem Shipbuilding Corp. 
the court relied on “‘the long-settled rule of judicial admin- 
istration that no one is entitled to judicial relief for a sup- 
posed or threatened injury until the prescribed administra- 
tive remedy has been exhausted.’’ * 


Spanish International had applied twice to intervene in 
the agency proceeding and those applications had been filed 


30 By the express terms of the Review Act of 1950, one who has not partici- 
pated as a party in the administrative proceeding has no standing to appeal, 
since that statute limits appeals to those brought by a ‘‘party’’ to the admin- 
istrative proceeding. 28 U.S.C. § 2344 (Supp. III, 1968), made applicable, 
along with section 10 of the Administrative Procedure Act, by § 189b. of the 
Atomic Energy Act. 42 U.S.C. § 2239(b) (1964). 

31 Note 10 supra. 

$2126 U.S. App. D.C. at ——, 385 F. 2d at 622. 

38 303 U.S. 41, 50-51 (1938). 


34.126 U.S. App. D.C. at —, 385 F. 2d at 624. 
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prior to the agency’s final order. The court, however, ex- 
plained that it is not sufficient merely to pursue an ad- 
ministrative remedy but that such remedies must be pur- 
sued in a timely manner and when they first become avail- 
able. Referring to its earlier decision in Red River Broad- 
casting Co. v. FCC,* the court declared: 


We have also made it clear that exhaustion of adminis- 


trative remedies means utilization of the earliest avail- 
able corrective step: 


“We do not decide that appellant was, in any 
event, entitled to wait until the time for rehearing 
and then for the first time come in. Its duty was to 
seek the first administrative remedy available to 
it before the Commission. If, having such notice as 
it was entitled to have at an earlier stage of the 
proceeding, it neglected to avail itself of such an 
opportunity, it may thus have foreclosed itself from 
seeking further relief.”’ * (Footnote omitted.) 


Thus, this Court expressly rejected the argument that one 
who has not participated in a proceeding prior to the issu- 


ance of a licensing order may nevertheless be heard by the 
Court of Appeals simply by filing a petition for reconsid- 
eration with the administrative agency, an argument iden- 
tical to that advanced by Easton.” 


In the Red River case, this Court carefully explained 
the important public policy underlying the requirement 
that available administrative remedies be pursued. In 
that case, after the FCC granted a permit to construct a 
broadcasting station, a person who had not participated 
in the proceeding sought to appeal. A motion to dismiss 
was granted. This Court observed: 

The right to administrative relief is a privilege af- 
forded by law to persons who consider themselves 


35 69 U.S. App. D.C. 1, 98 F. 24 282, cert. denied, 305 U.S. 625 (1938). 
36126 U.S. App. D.C. at ——, 385 F. 2d at 628. 

37 Brief for Petitioner at 29-30. 

38 Note 35 supra. 
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interested or aggrieved. Unless the interests of such 
a person are brought to the attention of the Commis- 
sion through established procedural channels, it will 
be impossible for it to give them proper consideration. 
The Act and the rules of the Commission have made 
adequate provisions therefor. ‘The burden, therefore, 
is, and properly should be, upon an interested person 
to act affirmatively to protect himself. It is more rea- 
sonable to assume in this case a legislative intent that 
an interested person should be alert to protect his 
own interests than to assume that Congress intended 
the Commission to consider on its own motion the 
possible effect of its action in each case, upon every 
person who might possibly be affected thereby. Such 
a person should not be entitled to sit back and wait 
until all interested persons who do so act have been 
heard, and then complain that he has not been prop- 
erly treated. ... 


In other words, in order to bring itself within the 
statutory provisions governing appeals by an ag- 
grieved person, appellant must show, not only—as we 
have assumed but not decided—that it is affected by 
the order appealed from, but that it has failed to 
secure relief after having availed itself of any pre- 
scribed administrative procedure by which it could 
have protected its interests.” (Citation omitted.) 


The Supreme Court has recognized this principle. In 
Regents v. Carroll it affirmed a judgment awarding money 
damages for breach of contract when defendant repudiated 
a contract with plaintiffs, as it had been required to do by 
the FOC as a condition to the renewal of its radio license. 
The Court rejected the argument that plaintiff’s failure to 
intervene in the FCC proceeding precluded an action for 
breach of contract, pointing out however, that such failure 
operated to bar an appeal from the agency’s decision. 


Even if we should assume that respondents had the 
right to intervene in that proceeding and to appeal 


—y 


39 Id. at 5-6, 98 F. 24 at 286-87. 
40 338 U.S. 596 (1950). 
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from the Commission’s decision, their failure to do so 
could not destroy their rights under the contract. It 
could affect them no more than to prevent them from 
challenging in any court the Commission’s decision 
that a license might be denied Regents for the reasons 
given by the Commission“: (Emphasis added, footnote 
omitted.) 


Similarly, in Western Air Lines, Inc. v. CAB* the Court 
of Appeals for the Ninth Circuit stated: 


Because the proceedings before us are limited to a re- 
view of the action of the Board, we would consider it 
inappropriate to permit one who had not been a party 
to the proceeding before the Board to intervene here 
for the first time and to make arguments or press 
points which it has not previously presented to the 
Board.* 


In short, Easton made no effort to present its claimed 
grievances to the Commission until after the Commission’s 
fal order was issued and long after the time established 


for intervention pursuant to the Commission’s rules. Since 
it failed to pursue its administrative remedies when they 
were available, it is not entitled to obtain judicial review 
of the June 5 order. 


pag 
EASTON LACKS STANDING TO BRING THIS APPEAL. 

In Part I Applicant has shown that Easton’s failure to 
pursue administrative remedies which were available to it 
precludes judicial review. Furthermore, Easton has failed 
to show that it is aggrieved by the Commission’s decision 
within the meaning of the applicable statutes governing 
judicial review of Commission orders.“ It has neither made 


— 


41 Id. at 602-03. 

42190 F. 24 340 (9th Cir. 1951). 

431d. at 341. 

4428 US.C. § 2344 (Supp. II, 1968); 5 U.S.C. § 702 (Supp. IIT, 1968). 
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the necessary factual showing that it is adversely affected 
or aggrieved, nor has it demonstrated any legal right of 
which it has been deprived by the Commission’s action. 


To show that it is ‘adversely affected’’ or ‘‘aggrieved”’ 
Easton must make “substantial factual allegations of in- 
jury to [its] interests.’ Utility Users League v. FPC, 394 
F. 2d 16, 21 (7th Cir. 1968). Easton has failed to satisfy 
this test. It has not shown that it has an interest in the 
type of license granted Applicant or in whether any license 
should be granted.** It presently has no relationship to Ap- 
plicant. It is not a customer of Applicant and has failed 
to show that it will ever become one. It is not and does not 
purport to be a competitor of Applicant. There is no show- 
ing that construction and operation of the Peach Bottom 
facilities will affect Easton in any way. As previously seen, 
Easton made no effort to participate in the Commission’s 
proceeding to make any record in this regard. Moreover, 
Easton does not show that it would realize any benefit if 
the June 5 order were to be set aside. 


Easton’s claim that its ‘‘statutory rights’? have been 
denied are not based upon the licensing proceeding held 


45 Section 104 b. of the Act authorizes the Commission to issue licenses 
to persons applying therefor for utilization facilities involved in the conduct 
of research and development activities leading to the demonstration of the 
practical value of such facilities for industrial or commercial purposes. Sec- 
tion 102 of the Act provides that whenever the Commission has made a find- 
ing that a type of facility has been sufficiently developed to be of practical 
value for industrial or commercial purposes, the Commission may thereafter 
issue licenses for that type of facility pursuant to section 103. Section 103 
of the Act authorizes the issuance of commercial licenses for facilities subse- 
quent to a Commission finding of practical value as required in section 102. 
Sections 102, 103 and 104 b. of the Act (42 U.S.C. 2132, 2133 and 2134(b) 
respectively) are reproduced in the Addendum to this brief. To date the 
Commission has not made a section 102 finding of practical value for any 
type of facility and, therefore, all licenses for nuclear power reactors which 
have been issued including those for the Peach Bottom facilities, have been 
issued pursuant to section 104 b. 
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under section 104 b. of the Act.“ Easton attempts, rather, 
! to show that its rights should be measured by standards 
applicable to a section 103 licensing proceeding instead. 
Thus, Easton argues: 


[T]he Commission’s grant of noncommercial li- 
censes for the Applicants’ two commercial Boiling 
Water Reactors under Section 104 of the Act deprives 
Easton of its statutory rights under the Act, and was 
done for the sole purpose of enabling the four licensees 
to escape the Congressional requirements imposed 
upon would-be ‘‘commercial’’ licensees under ‘‘com- 
mercial’? Section 103 of the Act, and for no other pur- 
pose whatsoever.** 


Implicit in Easton’s argument is the false premise that a 
' section 103 proceeding would automatically result from 
reversal of the June 5 order. That is not the case, since 
' Applicant has never applied for a license under section 
103 of the Act. Easton’s claim, therefore, is based not on 
what actually happened in the Commission’s proceeding 
but on what might have happened had Applicant filed an 
application for a license under section 103—an application 
. which has never been made and which cannot be compelled. 


Even assuming that Easton’s rights should be tested 
against the standards of a section 103 proceeding, Easton 
has failed to demonstrate it has legal rights that would be 
protected in such a proceeding. On pages 7-8 of its brief, 
Easton has listed the ‘‘statutory rights of which . . . [it] is 
deprived by the Commission’s licensing order of June 5, 
1968 ....’’ An examination of this statement, however, 
shows that Easton has merely discussed differences be- 
tween section 103 and section 104 licensing proceedings and 
catalogued the ‘‘rights’’ of which some hypothetical per- 


46 The only possible exception is Easton’s claimed right to intervene. As 
shown in subpart I A supra, the Commission properly denied Eastern’s petition 
for leave to intervene in the section 104 b. proceeding. 


47 Brief for Petitioner at 6-7. 
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son might be deprived. It has not shown any violation of 
its own rights.** 


Easton argues, for example, that it has been denied its _ 
legal rights since in a section 103 proceeding, where there 
are conflicting applications for a limited opportunity for 
a commercial license, public or cooperative bodies may be 
given ‘‘preferred consideration.’’? But there are no con- 
flicting applications to be considered in the present case, 
let alone one from Baston. 


Similarly, Easton argues that it has been deprived of a 
legal right because under section 103 commercial licenses 
are to be issued on a nonexclusive basis. Applicant, how- 
ever, was not issued exclusive licenses. Moreover, Easton 
has not applied for a license. 


Easton argues that if a commercial license had been 
sought by Applicant under section 103, Easton would have 
had the right to have notice of the application given to the 


Attorney General and the right to have his opinion pub- 
lished as to whether the proposed license would tend to 
create or maintain a situation inconsistent with the anti- 
trust laws. Unlike the petitioners in the Vermont Yankee 
and Duke cases, Easton does not argue and has not ten- 
dered on this appeal any question regarding the Commis- 
sion’s omission to consider antitrust questions.” Easton 
is therefore claiming nothing more than the right of a citi- 
zen to have possible antitrust questions considered by the 
Attorney General. 


48In order to demonstrate ‘‘legal wrong,’’ one must ‘‘show an injury or 
threat to a particular right of . .. [its] own, as distinguished from the 
public’s interest in the administration of the law.’’ Perkins v. Lukens Steel 
Co., 310 U.S, 113, 125 (1940). Accord, Pennsylvania R.R. v. Dillon, 118 
U.S. App. D.C. 257, 259, 335 F. 2d 292, 294, cert. denied, 379 U.S. 495 (1964) ; 
Kansas City Power & Lt. Co. v. McKay, 96 U.S. App. D.C. 273, 225 F. 2d 
924, cert. dented, 350 U.S. 884 (1955). 


49 Court proceedings cited in note 9 supra. 
6 Prehearing Conference Stipulation at 1-2. 
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Easton also suggests it has been denied certain proce- 
dural rights with respect to notice of the application for 
licenses. It is of course true that, since no section 103 
application was filed, section 104 notice procedures rather 
than section 103 notice procedures were followed. It is 
difficult to see how Easton can claim denial of a substantive 
legal right because of failure to use such procedures. 
Easton does not suggest that it did not have actual notice 
of the proceeding, and indeed, the position taken by Easton 
in its petition to intervene before the Commission was just 
the opposite, namely, that it was represented fully and to 
its satisfaction by Dover and that it only saw fit to inter- 
vene when it learned that Dover would not seek judicial 
review.** 


In its attempt to show it is aggrieved, Easton suggests 
that although it presently generates all the power required 
to serve its customers, it may find it desirable at some time 
in the future to purchase power from one of the co-owners 
of the Peach Bottom facilities, Delmarva Power and Light 


Company, and that if such a relationship were to arise, 
Easton would then be adversely affected by the Commis- 
sion’s decision. In its petition for leave to intervene before 
the Commission, Easton stated that it has been instructed 
by the Maryland Public Service Commission in Case 6098 
“‘to study ‘the effect on its service and on its economy of 
operation of effecting an interconnection with another elec- 
trie generating system’ ’’ (Tr. 2608). It also makes vague 
allusions in its brief to ‘‘present circumstances’? which 
compel such interconnection without any specification of 
what those circumstances are. Wholly apart from the other 
objections already discussed with respect to Haston’s stand- 


51 Easton refers at page 8 in its brief to its ‘‘right to have a finding of 
practical value made before a commercial license is issued.’’? Applicant is 
at a loss to understand the relevance of this statement to Easton’s assertion 
of standing to challenge the June 5 order. In any event, no commercial 
license under section 103 has been issued. Hence, Easton cannot complain 
that a finding of practical value was not made before issuance of such a license. 


52 Brief for Petitioner at 5. 
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ing to file this petition, the possibility of interconnection 
alleged by Easton is too speculative and hypothetical to con- 
fer standing. To possess standing “<petitioner’s aggrieve- 
ment must be present and immediate, or at least must be 
demonstrably a looming unavoidable threat.” Cincinnati 
Gas & Elec. Co. v. FPC, 101 US. App. D.C. 1, 7, 246 F. 2d 
688, 694 (1957). 


Even if Easton were now a customer of Applicant or 
inevitably going to become one, it would not have standing, 
since as noted above it has not made the necessary factual 
showing of aggrievement as the result of the Commission’s 
licensing action. 


Easton not only has failed to demonstrate that it would 
be adversely affected by the Commission’s decision if it 
were a customer of Applicant, but has taken just the 
opposite position by declaring that the plants to be con- 
structed pursuant to the Commission’s decision will be a 
“low cost power supply’’ and that it desires to purchase an 
interest in such plants.* Any sale of power for resale 
(such as one by Delmarva Power and Light Company to 
Easton) would be subject to regulation by the Federal 
Power Commission under Part II of the Federal Power 
Act,™ and the rates established would be related to seller’s 
costs, which on Easton’s theory would be lower. There- 


53 Brief for Petitioner at 26. 
5416 U.S.C. § 824-824(h) (1964). 


company’s ‘‘monopoly 

power for customers of App’ 

that the General Electric Company’s position as the sole United States manu- 
facturer of boiling water reactors (which it sells in competition with types 
of reactors manufactured by others) is illegal or has in fact led to a rise 
in the price of such reactors. Furthermore, Easton does not show the 
relevance of the Commission’s June 5 order to the alleged ‘‘monopoly,’’ or 
how Easton would be benefited if the Commission failed to issue a license 
for the Peach Bottom facilities under section 104b. Thus, this claim adds 
nothing to Easton’s case. 
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fore, the Commission’s decision to permit the construction 
of the Peach Bottom facilities could only operate to the 
benefit of the wholesale customers of Applicants. 


The only other ground for aggrievement suggested by 
Easton is its asserted ‘‘formal demand’ upon Applicant 
for the right ‘‘to contract for its fair share of the capacity 
and energy entitlement”’ of the Peach Bottom facilities (Tr. 
2608-2609). This ‘‘demand’’ consisted of a letter sent to 
Applicant dated May 10, 1968 (months after the construc- 
tion permits had been issued) stating that unless a favor- 
able response was received by May 24, 1968, a proceeding 
would be instituted before the Federal Power Commission. 
While Easton may be disappointed that this maneuver was 
not successful, this does not constitute aggrievement as 4 
result of the Commission’s June 5 order.” 


For all these reasons Easton lacks standing to seek judi- 
cial review of the Commission’s June 5 order. 


56 See Simmons v. FCC, 79 U.S. App. D.C. 264, 145 FP. 2d 578 (1944), in 
which this Court said: 

[Appellant] docs not contend that he is worse off than he would have 
been if intervenor’s application . . . had been denied. Accordingly, he 
is not ‘‘aggrieved’’ or ‘‘adversely affected’? by the granting of inter- 
venor’s application and has no standing to appeal from it. Id. at 265, 
145 F. 2d at 579 (footnote omitted). 


57 Despite the all-inclusive nature of Easton’s statement of the ‘‘statutory 
rights of which Easton is deprived,’? (discussed at pp. 35-37, supra) it does 
not suggest even there that the Commission deprived it of a right to par- 
ticipate in the plant. While legislation was introduced in a recent session of 
Congress that might have given either the Commission (S. 2564, H.R. 13828, 
ELR. 15273, 90th Cong., 1st Sess. (1967)), or the Federal Power Commission 
(S. 1934, H.-R. 10727, 90th Cong., Ist Sess. (1967)) the authority to consider 
requests for participation in various generating ventures, this legislation was 
not adopted. Thus, to the extent that Easton is speaking as a potential 
participant, but claims no right under the Act to become such, the June 5 order 
granting licenses in this case has a favorable effect upon it, since the order 
permits the construction of the plants in which it wishes to acquire an interest. 
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THE PEACH BOTTOM UNIT 2 AND 3 UTILIZATION FACILITIES 
MAY PROPERLY BE LICENSED FOR CONSTRUCTION UNDER 
SECTION 104 b. OF THE ATOMIC ENERGY ACT OF 1954. 


The substantive issue presented to the Court is whether 
the Commission may properly license for construction 
under section 104 b. of the Atomic Energy Act the two 
Peach Bottom facilities. This was the only contested issue 
in the administrative proceeding. Unlike the broader 
challenge to the Commission’s interpretation of the Act 
made by petitioners in the Duke and Vermont Yankee court 
proceedings, Easton’s objections to the Commission’s li- 
censing action in this case are limited to the specific and 
rather narrow contentions described and dealt with in sub- 
parts B and C of this part of our brief. However, to lay 
a proper foundation for that discussion we first show in 
subpart A below the basis, both in law and in terms of the 
state of development of nuclear reactor technology, for 
the Commission’s determination that the Peach Bottom fa- 


cilities are properly licensable under section 104 b. of the 
Act. 


A. The Commission’s action in licensing these facilities under 
section 104 b. of the Act is firmly based on the Act, its 
legislative history, and its subsequent implementation. 


We have previously described the two classes of licenses 
which might apply under the Atomic Energy Act to a fa- 
cility* The structure of the Act is such that a section 
103 commercial license cannot be issued for a particular 
facility until the Commission has found that the type of 
facility involved ‘‘. . . has been sufficiently developed to be 
of practical value for industrial or commercial purposes 


——_ 


68 Note 9 supra. 
59 Note 45 supra. 
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_.27 The Commission has twice considered in rule mak- 
ing proceedings—the first initiated in 1964 and the second 
in 1966—the question whether a finding of practical value 
should be made for some type or types of light water nu- 
clear power reactors. In both cases the Commission, after 
thorough consideration, refused to make such a finding, 
noting that while such a finding presupposed @ determina- 
tion of technical feasibility, it also involved economic con- 
siderations, the essential economic test being the competi- 
tiveness of the nuclear power plant with conventional 
power plants. In its first determination, published in the 
Federal Register of January 7, 1966, the Commission 
stated: 


Pending the completion of scaled-up plants, and the 
information to be obtained from their operation, 
and in light of the legislative history, the Commission 
has determined that there has not yet been sufficient 
demonstration of the cost of construction and opera- 
tion of light water, nuclear electric plants to warrant 
making a statutory finding that any types of such fa- 
cilities have been sufficiently developed to be of prac- 
tical value within the meaning of section 102 of the 
Atomic Energy Act of 1954, as amended. 


In its second determination, published in the Federal Reg- 
ister on December 30, 1966,” the Commission reaffirmed its 
prior determination, taking into account new utility orders 
for light water reactors and favorable economic forecasts 
by both utilities and Commission representatives. It is 
noteworthy that the Commission specifically considered in 
its second determination a contention essentially the same 
as that advanced by Haston before this Court, namely, 

60 Section 102 states that following a finding of practical value the Commis- 
sion ‘‘may thereafter’’ issue section 103 licenses. It follows that until such 
a finding is made the Commission may not issue such licenses. 42 U.S.C. 
§ 2132 (1964). 

6131 Fed. Reg. 221 (1966). 


6231 Fod. Rog. 16732 (1966). 
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that the type of business arrangements being negotiated 
between reactor manufacturers and utilities justified a 
finding of practical value under section 102 of the Act. 


More recently the Commission in two licensing proceed- 
ings has reaffirmed its position, stating that nothing had 
occurred to warrant alteration of its previously expressed 
view. The Commission’s action in licensing the Peach 
Bottom facilities under section 104 b. is consistent with its 
findings in these licensing and rule making proceedings 
and the thorough consideration accorded the subject in 
those proceedings. 


The Commission’s view that the practical value of a reac- 
tor type must be measured by its economic competitiveness 
as demonstrated by actual operating experience is firmly 
based on the legislative history of sections 102 through 
104 of the Atomic Energy Act, as shown by the complete 
review in the Brief for Respondents on this appeal. Fur- 
thermore, the unique supervision over the Commission’s 
activities provided by the Joint Committee on Atomic 
Energy has provided continuing assurance that the Com- 
mission’s interpretation of section 102 is in accord with 
congressional intent. The Commission’s position with re- 
spect to this matter has been repeatedly brought to the 
attention of Congress, through the Joint Committee on 
Atomic Energy, most recently in exhaustive hearings 
earlier this year.“ 


Since the Commission correctly considers that the prac- 
tical value of a reactor type must be demonstrated by 
actual operating experience, its conclusion that the licens- 
ing of the Peach Bottom facilities falls within the ambit 
of section 104 b. of the Act is manifestly correct. The 
basis for the Commission’s position is well expressed in 


63 AEC decisions cited note 9 supra. 


64 Hearings on Participation by Small Electrical Utilities in Nuclear Power 
Before the Joint Comm. on Atomic Energy, 90th Cong., 2d Sess. (1968). 
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the following quotation contained in the Duke decision 
from the Commission’s initial practical value determina- 
tion: 


“«Currently operable light water, nuclear electric 
plants range up to about 200 net MW(e) and are not 
economically competitive. In 1962 the ‘Commission en- 
couraged the construction of scaled-up plants by re- 
questing authorization under the Power Demonstra- 
tion program for plants in the 400-500 net MW(e) 
range. Operating experience, including maintenance 
and availability, from the plants for which Congress 
authorized appropriations in these intermediate sizes 
is not available, since none of them is completed. More 
recently, plants in sizes exceeding 600 net MW(e) are 
being designed and constructed without Government 
financial assistance. The Commission has examined in 
some detail whether the information provided by the 
award of contracts for the construction of scaled-up 
plants without Government assistance is sufficient to 
support, without further demonstration, a finding of 
practical value under the Act. Without the operating 
information the intermediate sized plants are expected 
to provide, we are not prepared to make a statutory 
finding on the basis of demonstrated results of the 
eurrently operable plants that plants at least three 
times larger than 200 net MW(e) are of practical 
value within the meaning of section 102.’’® 


The Commission went on to note that although since its 
rule making determination two plants of intermediate size 
had been licensed for operation, essentially the same situa- 
tion regarding ‘‘demonstration’’ still existed.“ It con- 
cluded: 


In this context, we think it manifest that large-scale 
utilization facilities, such as the Oconee reactors, by 
contributing to the as yet incomplete basis for a re- 
liable estimate of economic competitiveness, are in- 


654 AEC — (1968), 2 CCH Atom. En. L. Rep. {[ 11,266.03, at 17,501-9, 
quoting 31 Fed. Reg. 221 (1966). 


664 AEC — (1968), 2 CCH Atom. En. L. Rep. 111,266.03, at 17,501-9. 
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volved in the conduct of activities encompassed by Sec- 
tion 104b. and, thus, are properly to be licensed there- 
under.” 


The Peach Bottom facilities, each with an expected power 
capability of approximately 1,065 electrical megawatts, are 
slightly larger than the Duke units and are among the 
largest now licensed for construction. They were licensed 
for construction only a few weeks after the Duke decision 
quoted above was issued. Easton does not contend that 
anything has happened since the Duke decision to warrant 
a different conclusion. 


A further basis for the Commission’s action in licensing 
the Peach Bottom facilities under section 104 b. lies, as it 
did in the Duke proceeding, in the fact that these facilities 
will incorporate specific design features which require re- 
search and development in order to complete the design 
(Tr. 2071-2090, 2505-2506, 2569-2570). The results of these 
research and development programs are directly relevant 


to the resolution of important technical and safety-related 
questions affecting these facilities. Accordingly, there is 
a clear experimental objective associated with the construc- 
tion and operation of these facilities which serves as an 
additional justification for licensing them under section 
104 b. of the Act. Moreover, the outcome of these pro- 
grams can have an important bearing upon the economic 
demonstration of the type of facility involved. 


A determination of ‘‘practical value’’ involves more 
than a purely economic judgment. What will constitute 
an adequate demonstration of the economic competitiveness 
of these reactors is in large part a technical judgment, 
which is undoubtedly why Congress entrusted that judg- 
ment to the Commission rather than retaining it for itself. 
It is apparent that Congress felt justified in making this 
delegation partly because of the close supervision which 


674 AEC — (1968), 2 CCH Atom. En. L. Rep. 111,266.03, at 17,501-11. 
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the Joint Committee would have over Commission activi- 
ties. 


Because of this close supervision, and because the tech- 
nical aspects of a determination of ‘‘practical value’? lie 
within the expertise of the Commission, the Commission’s 
judgment that the Peach Bottom facilities are properly li- 
censed under section 104 b. of the Act should be given con- 
siderable weight. Power Reactor Development Co. v. 
International Union of Electrical Workers, 367 US. 396 
(1961). 


B. The fact that these facilities are being financed without gov- 
ernmental subsidy does not deprive the Commission of 
jurisdiction to license them under section 104 b. of the Act. 


The reasoning by which Easton supports its position 
that the Commission may not license the Peach Bottom 
reactors under section 104 b. of the Act runs essentially 
as follows: (i) the ‘‘utilization facilities’? licensed herein 
are the reactors alone and not the component parts and 
not the entire generating plant; (ii) the two particular boil- 
ing water reactors here involved have been bought and 
sold for commercial and industrial use without government 
subsidy; (iii) the fact that the reactors have been bought 
and sold without government subsidy has demonstrated 
their practical value; and (iv) therefore, the two reactors 
cannot be ‘‘involved in the conduct of research and develop- 
ment activities leading to the demonstration of the prac- 
tical value of such facilities for industrial or commercial 
purposes”’ as required by section 104 b. of the Act. This 
reasoning will not bear up under close scrutiny. 


We do not deny that the ‘‘utilization facilities’? here 
applied for are the reactors themselves (Tr. 1859; Brief 
for Petitioner at 15-18). Easton states on page 22 of its 
brief that the Commission erroneously adopted ‘a defini- 
tion of the term ‘‘utilization facility’’ to include the entire 


68 Atomic Energy Act § 202, 42 U.S.C. § 2252 (1964). 
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power plant. Easton has somehow overlooked that the 
Commission did no such thing, but rather stated in its 
decision: 

It is, of course, clear that the term ‘‘utilization fa- 


cility’’ as we have defined it in 10 CFR 50.2(b) means 
the nuclear reactor. (Tr. 2570) 


Moreover, this is consistent with the view that the economic 
demonstration which is the basis for licensing under section 
104 b. must involve more than the nuclear reactor alone. 
As previously noted, the economic evaluation which must 
be performed involves a determination of the competitive- 
ness of a nuclear power reactor type with conventional 
power plants, and such a comparison would be meaningless 
if the reactor alone is considered. 


We do not dispute that the facilities here involved are 
being financed without governmental subsidy. However, 
this fact does not lead to the conclusion that the facilities 
are not ‘involved in the conduct of research and develop- 
ment activities ....’? The performance of research and 
development work by private industry without govern- 
mental subsidy and in anticipation of commercial benefit 
is of course commonplace. The absence of subsidization in 
this case and others proves only that the industry, in- 
cluding the Applicant, is willing to assume the remaining 
developmental burden with respect to these facilities. 
Moreover, the application of the standard of ‘‘practical 
value’? suggested by Easton would lead to the absurd 
result that the Commission would be required to license 
facilities in accordance with particular sections of the 
Atomic Energy Act wholly on the basis of decisions made 
by particular reactor manufacturers for reasons entirely 
their own.” 


69As the Staff Memorandum accompanying the first rule making determina- 
tion stated: 


Although the willingness of utilities and equipment companies to accept 
the business risks involved is an impressive indication of the probabilities 
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In summary, the Commission correctly concluded in this 
ease, as in prior ones, that many considerations must go into 
a determination of economic competitiveness other than the 
mere absence of a governmental subsidy. Whatever the 
selling price of a reactor alone, it cannot be of “practical 
value” if it cannot be operated or if for safety reasons it 
cannot receive a license from the Commission. 


C. In determining the licensability of these facilities under sec- 
tion 104b. the Commission properly considered aspects of 
research and development needed to complete the design 
of certain components of the facilities. 


As has been mentioned above, in its June 5 decision 
the Commission based its jurisdictional holding not only 
on the fact that the construction and successful operation 
of the Peach Bottom facilities would in themselves consti- 
tute research and development leading to the demonstra- 
tion of the practical value of that reactor type, but also 
on the existence of a number of specific aspects of research 
and development needed to complete the design of certain 
components of the Peach Bottom facilities. The Commis- 
sion held that these research and development efforts ‘‘in- 
dividually and in combination, evidence[s] an experimental 
purpose concomitant with the purpose of economic demon- 
stration” (Tr. 2570). Easton, on pages 21-23 of its brief, 
challenges this conclusion on the grounds that the only utili- 
zation facilities licensed here are the reactors; that the 
research and development programs relate to components 


ee 
of successful operation at anticipated levels, it is not alone a sufficient 
basis to support a statutory finding of practical value by the Commission. 
The manufacturers of nuclear reactors compete for the business of utili- 
ties which are considering the purchase of power plants, and are motivated 
to offer incentives such as warranties as to certain features in order to 
obtain the award of a contract. The willingness of utilities to purchase 
nuclear plants and of reactor manufacturers to warrant the plants is a 
reflection of the acceptance of what may be considered reasonable busi- 
ness risks, but does not necessarily constitute a sufficient assurance that 
the plants will in fact perform as warranted or will otherwise meet 
expectations, 31 Fed. Reg. 221, 223 (1966) (footnote omitted). 
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of the reactors and not to the reactors alone and as a whole; 
and that, therefore, these programs may not be considered 
in a determination of the licensability of the facilities under 
section 104 b. of the Act. 


We feel that nothing need be added to the Commission’s 
statement in its decision that: 


A “‘reactor,’’ it would seem evident, is the composite 
of its component parts; and research and development 
dealing with those components is plainly relevant to 
our determination—as, for that matter, is research and 
development on associated equipment which bears di- 
rectly on the operation of the reactor. (Tr. 2571-2572). 


CONCLUSION 


For the foregoing reasons, the petition for review should 
be dismissed or, alternatively, the Commission’s licensing 
action here in review should be affirmed. 


Respectfully submitted, 


Axvin E. Upton 
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ADDENDUM 


Relevant provisions of the Atomic Energy Act of 1954, 
as amended (42 U.S.C. § 2011 e¢ seq. (1964)), are set forth 
below: 


§ 102. Whenever the Commission has made a finding in 
writing that any type of utilization or production facility 
has been sufficiently developed to be of practical value for 
industrial or commercial purposes, the Commission may 
thereafter issue licenses for such type of facility pursuant 
to section 103. 


$103 a. Subsequent to a finding by the Commission as 
required in section 102, the Commission may issue licenses 
to transfer or receive in interstate commerce, manufacture, 
produce, transfer, acquire, possess, use, import, or export 
under the terms of an agreement for cooperation arranged 
pursuant to section 123, such type of utilization or produc- 
tion facility. Such licenses shall be issued in accordance 
with the provisions of chapter 16 and subject to such con- 
ditions as the Commission may by rule or regulation estab- 
lish to effectuate the purposes and provisions of this Act. 


b. The Commission shall issue such licenses on a nonex- 
elusive basis to persons applying therefor (1) whose pro- 
posed activities will serve a useful purpose proportionate 
to the quantities of special nuclear material or source ma- 
terial to be utilized; (2) who are equipped to observe and 
who agree to observe such safety standards to protect health 
and to minimize danger to life or property as the Commis- 
sion may by rule establish; and (3) who agree to make 
available to the Commission such technical information and 
data concerning activities under such licenses as the Com- 
mission may determine necessary to promote the common 
defense and security and to protect the health and safety 
of the public. All such information may be used by the 
Commission only for the purposes of the common defense 
and security and to protect the health and safety of the 
public. 
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ce. Each such license shall be issued for a specified period, 
as determined by the Commission, depending on the type 
of activity to be licensed, but not exceeding forty years, and 
may be renewed upon the expiration of such period. 


d. No license under this section may be given to any per- 
son for activities which are not under or within the juris- 
diction of the United States, except for the export of pro- 
duction or utilization facilities under terms of an agreement 
for cooperation arranged pursuant to section 123, or except 
under the provisions of section 109. No license may be 
issued to an alien or any corporation or other entity if the 
Commission knows or has reason to believe it is owned, 
controlled, or dominated by an alien, a foreign corporation, 
or a foreign government. In any event, no license may be 
issued to any person within the United States if, in the 
opinion of the Commission, the issuance of a license to such 
person would be inimical to the common defense and secur- 
ity or to the health and safety of the public. 


§104b. The Commission is authorized to issue licenses to z 
persons applying therefor for utilization and production 
facilities involved in the conduct of research and develop- 
ment activities leading to the demonstration of the practical 
value of such facilities for industrial or commercial pur- 
poses. In issuing licenses under this subsection, the Com- 
mission shall impose the minimum amount of such regula- 
tions and terms of license as will permit the Commission to 
fulfill its obligations under this Act to promote the common 
defense and security and to protect the health and safety 
of the public and will be compatible with the regulations 
and terms of license which would apply in the event that a 
commercial license were later to be issued pursuant to sec- 
tion 103 for that type of facility. In issuing such licenses, 
priority shall be given to those activities which will, in the 
opinion of the Commission, lead to major advances in the 
application of atomic energy for industrial or commercial 
purposes. 


